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EFFECT OF FRAUD ON SUBSCRIPTIONS TO STOCK. 


$1. Scope of this Article. 
2. Contracts induced by Fraud not void, but only voidable. 
8. Corporations bound by the Fraud of their Agents. 
4. Provided the Agent is authorized in the Premises. 
5. But the Corporation cannot retain an Advantage acquired through Fraud. 
6. The Rules of the two preceding Sections not in Conflict. 
7. What Misrepresentations or Concealments will avoid a Contract to take Shares. 
(1.) May consist either in Misrepresentation or Suppression of the Truth. 
(2.) Must be a material Inducement to the Contract. 
(3.) Purpose of the Misrepresentations. 
(4.) Fraud need not have been wilful. 
(5.) Distinction between Fraud and Failure of Consideration. 
(6.) Puffing and Exaggeration. 
(7.) Statements as to Matters of Opinion, Belief, and Motive. 
(8.) Statements as to Matters of Public Law. 
(9.) Parol Representations varying written Contract. 
(10.) Ambiguous Statements. 
(11.) Misstatements as to the Names of Directors. 
(12.) Fraud in which the Subscriber seeking Relief participated. 
(13.) Subsequent Alteration of Subscription Paper. 
(14.) Instances — Shareholder released. 
8. Duty of Purchaser to make Inquiries before purchasing. 
9. Acts of Ratification. 
10. Remedy of the defrauded Sharetaker. 
(1.) In General. 
(2.) Scope of the Remedy in Equity. 
(3.) Necessary Allegations in the Bill. 
{4.) Frame of the Bill — Blending Prayers for different kinds of Relief — Multi- 
fariousness. 
(5.) Plea of Fraud to an Action at Law for Calls. 
(6.) Action at Law for Deceit. 
ll. Time within which a Rescission must be claimed. 
(1.) In General. 
(2.) While the Company continues a “‘ going Concern.” 
(3.) No Rescission when too late for a restitutio in integrum. 
(4.) After the Commencement of Winding-up Proceedings. 
(5.) Rule in this Country. 
VOL. 1. —N. 8. 12 


| 
3 
{ 
1 a 
3 
7 
3 
5 
3 
6 
q 
) 
2 
1 
2 F 
5 
3 
f 
| 
| 
XUM 


178 EFFECT OF FRAUD ON SUBSCRIPTIONS TO STOCK. 

§ 1. Scope of this Article. — The subject of this inquiry natur- 
ally suggests two principal questions: 1. What misrepresentation 
or concealment of facts made by the agent of a corporation or 
joint stock company, by means of which a stranger is induced to 
become a purchaser of its shares, will entitle such purchaser to 
a rescission of the contract? 2. Within what time must such 
purchaser of shares make his election to disaffirm the contract ? 

§ 2. Contracts induced by Fraud not void, but only voidable. — 
It may be premised that the fact that a person has been induced 
to enter into a contract by fraud does not make the contract 
void per se, but only voidable at his election.!. This in reality 
is all that is meant by the expression that fraud vitiates all 
contracts. The rule means nothing more than that the per- 
son defrauded into making the contract has the right to claim 
a rescission ; that during the interval between the making of the 
contract and the time when he claims the rescission it is not 
void, but valid. This being so, the rescission takes effect from 
the time when it is made, or from the time when the legal pro- 
ceedings to obtain it are commenced, and does not take effect, 
by relation, from the time when the contract was made. But 


this does not mean that the agreement subsists in full rigor until 


it is rescinded by a court of competent jurisdiction. It means 
that it subsists until it is repudiated by some distinct act of the 
person entitled to a rescission.? 

§ 3. Corporations bound by the Fraud of their Agents. — It was 
formerly supposed by some judges that corporations were not 
bound by the fraud of their agents. This supposition rested 
upon the notion that the agent of a corporation could not be 
deemed its agent for the purpose of committing a fraud, since 
no such power had been delegated to him. If, therefore, he 
committed a fraud, it was deemed his own fraud, and not the 
fraud of his principal. As corporations can only act through 


1 Oakes v. Turquand, L. R. 2 H. L. remarks of Lord Hatherley, in Reese 


825; Buwlch-y-Plwm Lead Mining Co. v. 
Baynes, L. R. 2 Exch. 824; Upton v. En- 
glehart, 8 Dill. 496; Farrar v. Walker, 
id. 506, n.; Reese River Co. v. Smith, L. 
R. 4 H. L. 64 (affirming s. c. L. R. 2 
Fq. 264; L. R. 2 Ch. 604; reversing s. c. 
86 L. J. Ch. 885) ; State v. Jefferson Turn- 
pike Co., 8 Humph. 305; Mizer’s Case, 4 
De G. & J. 575. 

2 These views are gathered from the 


River Mining Co. v. Smith, L. R. 4 H. L. 
64, 73. They were adopted by Dillon, J., 
in Upton vy. Englehart, 3 Dill. 496. 

3 On this ground shareholders were 
held to their contracts in Holt’s Case, 22 
Beav. 48. In Felgate’s Case, 2 De G. 
J. & S. 456, it was ruled that if a person 
has been deceived into taking shares in a 
company, he has no remedy against the 
company on that ground; his remedy is 
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the agency of individuals, this doctrine was equivalent to a dec- 
laration that while a corporation may be clothed with power to 
conduct every species of business, — banking, trading, mining, 
and manufacturing, — it cannot commit fraud or be made liable 
for fraud. Such a conclusion never had any foundation in juri- 
dical sense, and is now thoroughly exploded.! It follows that 


whenever the agent of a corporation, duly authorized by the 
corporation to procure subscriptions to its capital stock, induces 
persons to become subscribers to shares of such capital stock by 
fraudulent misrepresentations or concealments, the person so 
defrauded will be entitled to claim of the corporation a rescis- 
sion of the contract, in the same manner as though the question 


had arisen between two natural persons.” 


against the person who deceived him. 
Compare Barry v. Croskey, 2 Johns. & 
Hem. 1. In Dodgson’s Case (3 De G. 
& Sm. 85), Vice-Chancellor Knight 
Bruce held that “directors cannot be 
the agents of the body of the sharehold- 
ers to commit a fraud, and that the 
directors were only liable for their con- 
duct.” This opinion was adopted by 
Vice-Chancellor Parker, in Bernard’s 
Case (5 De G. & Sm. 289), where he said: 
“ Dodgson’s Gase shows that the direc- 
tors cannot be the agents of the company 
to commit a fraud; and therefore, if Mr. 
Bernard had been induced to take shares 
by misrepresentations of the directors, 
that was no reason why he would not be 
acontributory.” But in Brockwell’s Case 
(4 Drew. 205), where the directors of the 
Royal British Bank, in their published 
reports, misrepresented the state of the 
company, and Brockwell, relying upon 
the truth of these reports, purchased 
some new shares, which were issued by 
the company, upon which it was sought 
to make him a contributory, Vice-Chan- 
cellor Kindersley held, principally upon 
the authority of the National Exchange 
Co. v. Drew, decided in the House of 
Lords (2 Macq. 103), that reports made 
by directors of the company, if they get 
into circulation, must be considered as 
reports of the company; and Brockwell 
was removed from the list of contribu- 
tories. Brockwell’s Case was overruled 
by Lord Chancellor Campbell and the 
Lords Justices, in Mizer’s Case (4 De G. 


& J. 575), which was also a case connect- 
ed with the Royal British Bank. Lord 
Campbell, in his judgment, said: “ Clearly 
there was a fraud, a gross fraud, on the 
part of the directors, and I have no 
doubt that Mixer was induced by fraud 
to take his shares. I think, however, 
that it was a fraud on the part of the 
directors, which cannot be attributed to 
the company ”; and Mixer was continued 
on the list of contributories. But this 
case was in its turn overruled by the 
House of Lords, as seen in the cases cited 
in the next note. 

1 Western Bank of Scotland v. Addie, 
L. R. 1 H. L. (Sc.) 145; National Ex- 
change Co. v. Drew, 2 Macq. 103; 8. ¢. 
1 Pat. (Sc.) App. 482; Mackay v. Com- 
mercial Bank, L. R. 5 P. C. 894; Ranger 
v. Great Western R. Co., 5 H. L. Cas. 72; 
New Brunswick Co. v. Conybeare, 9 id. 
711; Brockwell’s Case, 4 Drew. 205; 
Ayre’s Case, 25 Beav. 513; Blake’s Case, 
84 id. 639; Ex parte Ginger, 5 Ir. Chan. 
N. 8. 174. 

2 Contrd@ets of this description be- 
tween an individual and a company, so 
far as misrepresentation or suppression 
of the truth is concerned, are to be treated 
like the contracts between any two indi- 
viduals. For when a man makes a false 
statement which misleads another, the 
way in which that is to be treated affords 
the example for the way in which a con- 
tract is to be treated where the company 
makes a false statement which misleads 
an individual.” Lord Romilly, in Di- 
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§ 4. Provided the Agent is authorized in the Premises. — Thig 
statement must be qualified by saying that this is so, provided the 
agent, whose fraudulent misrepresentations or concealments jn- 
duced the person to subscribe, had authority to make the contract 
in question.! Misrepresentations communicated by one not 
having such authority will not entitle the person deceived by 
them to a rescission, although they were published generally by 
agents of the company authorized to make them. Thus, the 
directors of a company made and published false reports as to its 
condition; and some time afterward, when in fact the reports 
were old, they were shown by its law-agent to a person who, on 
the faith of the representations of the law-agent, backed by the 
reports in question, became a subscriber to shares. It was held 
that these circumstances afforded no answer to an action for calls; 
since it was no part of the business of the law-agent to induce 
persons to take shares in the company, or to make representations 
as to the affairs of the company.? So, where the directors of a 
company made a misrepresentation in regard to certain shares, 
stating that they would be treated as preferred shares, and A., 
a director and shareholder of the company, took from the com- 
pany a transfer of certain of these shares, and, on the faith of 
these misrepresentations, B. purchased some of them of him, it 
was held that B. could not escape liability as a contributory on 
the ground of this misrepresentation.® Again, false representa- 
tions, made partly by one of the directors and partly contained in 
a report made by the directors to the company, whereby a person 
was induced to take shares, have been held no sufficient ground 
for omitting the subscriber from the list of contributories ona 
winding-up of the company ;* for representations made and acts 
done by a single director, or by any less number of directors 
than by the constitution of the company constitutes a quorum, 
do not bind the company.’ On like grounds it has been held 


rectors v. Kisch, L. R. 2 H. L. 99. To 
the same effect are Smith v. Reese River 
Co., L. R. 2 Eq. 264; Vreeland v. New 
Jersey Stone Co., 29 N. J. Eq. 190; Upton 
v. Englehart, 3 Dill. 496; Smith’s Case, 
L. R. 2 Ch. 604, 609; Custar v. Titusville 
Gas Co., 68 Pa. St. 881; Henderson v. 
Railroad Company, 17 Tex. 560. 

1 First National Bank v. Hurford, 29 
Iowa, 579; Buffalo, gc. R. Co. v. Dudley, 


14 N. Y. 886; North Carolina, §c. R. Co. 
v. Leach, 4 Jones L. 840. 

2 Burns v. Pennell, 2 H. L. Cas. 497. 

3 Ex parte Worth, 4 Drew. 529. 

# Nicol’s Case, 3 De G. & J. 387. 

& Holt’s Cuse, 22 Beav. 48; Card v. 
Carr, 1 C. B. wn. 8. 197; Howard’s Case, 
L. R. 1 Ch. 561; Kirk v. Bell, 16 Q. B. 
290; Brown v. Andrew, 18 Jur. 938; Rid- 
ley v. Plymouth Grinding Co., 2 Exch. 71]; 
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that misrepresentations made by one of the company’s officers at 
a public meeting, and in the presence of a majority of the board 
of directors, but not made in pursuance of any resolution of the 
board, or of any authority from it, will not be sufficient to dis- 
charge a contract to take shares in the company.’ So, represen- 
tations made by one of five commissioners appointed to procure 
subscriptions to a railroad, as to the location of the proposed road, 
have been held no ground for avoiding a contract to take shares 
in the company, because such commissioner had no right to give 
any assurance on that point.” 

§ 5. But the Corporation cannot retain an Advantage acquired 
through Fraud. — This rule must be carefully limited by another, 
which, though at first blush seems in conflict with it, is, when prop- 
erly understood, not so. The rule is that a corporation cannot, 
any more than a natural person can, retain an advantage which has 
come to it through fraud. This being so, it is no answer to an 
application to be relieved from such a contract for the corporation 
to say: “It is true you were entrapped into the contract by fraud ; 
fraudulent misrepresentations and concealments were the proxi- 
mate causes which induced the act of subscription for the shares 
on your part. But, as this fraud was committed by one not our 
agent, we claim the advantages accruing from it.” This upon 
its face is absurd. By adopting the contract, the corporation 
adopts the means by which it was procured. The person who 
procured it becomes their agent, and the acts by which he pro- 
cured it become their acts by ratification. ‘ Contracts made for 
the benefit of another, or without his privity or consent, may be 
rejected or confirmed at his election. But, by making his election 


Ex parte Crédit Foncier, L. R. 7 Ch. 161; 
Moody v. London, 1 Best & S. 290; Ex 
parte Birmingham Banking Co., L. R. 8 
Ch. 651. Compare New Orleans, §c. R. 
Co. v. Williams, 16 La. Ann. 815. In 
Smith v. Tallahassee Plank Road Co., 30 
Ala. 650, a representation by the presi- 
dent of the company has been held inad- 
missible in evidence in a suit for calls, it 
not appearing that he had authority to 
make it. Compare Rives v. South Plank 
Road Co., 80 Ala. 92. 

1 Buffalo City R. Co. v. Dudley, 14 N. 
Y. 336. 


2 North Carolina, §c. R. Co. v. Leach, 
4 Jones L. 840. 


8 Western Bank of Scotland v. Addie, L. 
R. 1H. L. (Se.) 145, 158. Lord Chelms- 
ford, in Oakes v. Turquand, L. R. 2 H. L. 
325, 344; Rives v. Montgomery Plank Road 
Co., 830 Ala. 92; Henderson v. Railroad 
Company, 17 Tex. 560. See, on the gen- 
eral principle, Atwood v. Wright, 29 Ala. 
846; Bowers v. Johnson, 10 Smedes & M. 
169; Meadows v. Smith, 7 Ired. Eq. 7; 
Harris vy. Delamar,3 id. 219; Bridgman v. 
Green, 2 Vesey Sr. 627; Huguenin v. 
Baseley, 14 Vesey, 273; 8. c. 2 White & 
Tudor Ld. Cas. in Eq. 556. 


i 

| 
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to confirm them, he adopts that which is detrimental as well ag 
that which is for his benefit. And in seeking to enforce contracts 
entered into by agents, the principal is subject to have them im- 
peached by any conduct of his agent which would have that effect 
if proceeding from himself. Every species of fraud, misrepresen- 
tation, or concealment, therefore, in the agent, affects the princi- 
pal’s right to recover.” } 

These sound views were adopted and applied to the question 
we are considering by the Court of Appeals of Virginia; Baldwin, 
J., saying: ** That a person professing to act as agent for another 
does so wholly without authority, or transcends the authority 
actually conferred upon him by his principal, is no reason for 
enforcing the contract against the other party, when obtained 
from him by false and fraudulent representations.” ? Another 
court, in a well-considered case, has reached substantially the 
same result by expressing the rule that where a corporation sends 
out an agent to procure subscriptions to its capital stock, any 
false and fraudulent representations made by such agent to effect 
this purpose will be deemed to have been made within the scope 
of his agency. The Supreme Court of Alabama, in a case of this 
kind, has likewise declared it well settled that no one can hold an 
interest procured for him by the fraud of another, any more than 
if the fraud were committed by himself.4 Therefore the fraudu- 
lent representation of the president and one of the directors of a 
railroad company, that the proposed railroad would be built ona 
given route, on the faith of which a person was induced to take 
shares, has been held sufficient to avoid the contract.5 This sub- 
ject was carefully considered by the Supreme Court of Pennsyl- 
vania, and several authorities examined. ‘ The principle of the 
cases,” said Agnew, J., “would seem to be this: that where 
representations made by an agent to obtain subscriptions are a 
part of a scheme of fraud participated in by the officers author- 
ized to manage its affairs, or where they are such that the agent 
may reasonably be presumed by the subscriber to have the 
authority of the corporation to make them, his representations 
may be given in evidence to show the fraud by means of which 


1 Paley on Agency, 324, 325. £ Rives v. Montgomery Plank Road Co, 
2 Crump v. United States Mining Co. 30 Ala. 92. 
4 Gratt. 352, 368. 5 Ibid. ; contra, infra, § 7, subsec. 7. 


® Waldo v. Chicago, §c. R. Co.,14 Wis. © Custar v. Titusville, $c. R. Co., 63 Pa 
675. St. 881, 386. 
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the subscription was procured. But when there is no reasonable 
presumption of authority, and no actual authority to make them, 
the corporation should not be prejudiced by the unauthorized 
acts of the agent. Hence, when the representation of the agent 
is contrary to the interests and duty of the corporation, as that 
he will release or has authority to release the subscription he is 
taking, it is not a reasonable presumption that he has such au- 
thority, and a subscriber on such terms would be particeps crim- 
inis, and held to all the responsibilities of a bona fide subscriber. 
This is the very point decided in Robinson vy. Pittsburgh, $e. 
R. Co.” 

§ 6. The Rules of the two preceding Sections not in Conflict. — 
The rules stated in the two preceding sections are not in conflict 
with each other. The principle of the last section, properly 
understood, is not that a person or corporation cannot retain an 
advantage secured by the fraud of another; it is that a person or 
corporation cannot retain an advantage secured by the fraud of 
its agent, that is, by the fraud of one who has acted for it, with 
whom it is in privity, or whose unauthorized acts, done for its 
benefit, it has adopted. There must be a relation of agency, 
arising either out of antecedent authorization or subsequent 
adoption, or at least a privity, between the wrong-doer and the 
person or corporation receiving the benefit. Such a privity may 
arise by relation, by an adoption by the corporation of the act of 
the person who has thus acted for it, provided the corporation 
have knowledge of the means by which he secured the contract, 
where the person so acting for it was, when he so acted, a 
stranger to it. But if the person so acting was, when he so 
acted, the agent of the corporation, the corporation, by accepting 
the benefit of his act, adopts also the means by which he pro- 
cured it, although it may have had no knowledge as to what 
those means were. 

To make this plain, let us suppose two cases. The board of 
directors of a corporation send out an agent to solicit subscrip- 
tions to its capital stock. This agent makes false representations, 
on the faith of which he induces a person to subscribe. The sub- 
scriber is entitled to a rescission, although neither the directors 
nor the body of shareholders either authorized or even knew of 
the making of the false representations. On the other hand, a 


1 82 Pa. St. 384. 
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184 EFFECT OF FRAUD ON SUBSCRIPTIONS TO STOCK. 
mining company is organized and purchases a claim of unknown 
value. A., who is an entire stranger to the company, believing 
that its claim is of no value and that its stock is worthless, but 
desiring to deceive and injure B., makes false representations to 
B. about the value of the company’s claim, on the faith of which 
B. applies to the secretary of the company for shares and receives 
an allotment of them. No officer or member of the company knows 
anything about the fraud which induced B. to make this purchase. 
Obviously, by taking the purchase-money paid by B. for the 
shares, they do not adopt the fraud by which he was led into the 
contract, and, if the shares turn out to be worthless, he cannot 
have a rescission. He was led into it by a fraud, but it was a 
fraud of a third person, wholly collateral to the contract, and one 
which can in no way affect their right to hold him to his bar- 
gain. His remedy is an action of deceit against A. 

§ 7. What Misrepresentations or Concealments will avoid a Con- 
tract to take Shares. —(1.) May consist either in Misrepresentation 
or Suppression of the Truth. — The fraud which will entitle a sub- 
scriber to shares of a corporation or joint-stock company to a 
rescission may be either of a positive or negative kind. It may 
consist either in a suppression of what is true, or in an assertion 


of what is false.! 


1 Pulsford vy. Richards, 19 Eng. L. & 
Eq. 887, 391. The reader is advised to 
consult the very able judgment of Lord 
Romilly, M. R.,in this case, for a detailed 
statement of the general principles upon 
which courts of equity proceed in giving 
relief in cases of this kind. In Hender- 
son v. Lacon, L. R. 5 Eq. 249, 262, Vice- 
Chancellor Wood, after reviewing the 
facts of a case in which the plaintiff had 
been induced by fraudulent representa- 
tions in a prospectus to take shares in a 
proposed company, said: “I must say I 
think the result of all the cases which 
have occurred shows the great value of 
that golden legacy, if I may so term it, 
which has been left to us by Sir Richard 
Kindersley, who has condensed in few 
words the whole doctrine as to the rule 
of conduct between shareholders and 
their directors, in the case of the New 
Brunswick § Canada R. Co. v. Muggeridge, 
1 Dr. & Sm. 363, a case cited with appro- 
bation in the case of Central Railway Co. 
of Venezuda v. Kisch, L. R. 2 H. L. 118, 


in the House of Lords.” This “ golden 
legacy ” consists in the following words: 
“Further, it appears to me that it is quite 
necessary to uphold this as a principle: 
that those who issue a prospectus holding 
out to the public the great advantages 
which will accrue to the persons who will 
take shares in a proposed undertaking, 
and inviting them to take shares on the 
faith of the representations therein con- 
tained, are bound to state everything 
with strict and scrupulous accuracy ; and 
not only to abstain from stating as facts 
that which is not so, but to omit no known 
fact within their knowledge, the existence 
of which might in any degree affect the 
nature, or extent, or quality of the privi- 
leges and advantages which the pro- 
spectus holds out as inducements to take 
shares.” New Brunswick, &c. R. Co. v- 
Muggeridge, 1 Dr. & Sm. 363. It is to be 
regretted that courts of conscience, 80- 
called, do not always give effect to these 
salutary principles. 
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(2.) Must be a material Inducement to the Contract. — It must 
also appear that the person deceived entered into the contract on 
the faith of it. To borrow an expression from the Roman law, 
frequently used in cases of this kind, it must have been a mis- 
representation or concealment dans locum contractui ; which is 
understood to mean a misrepresentation or concealment giving 
occasion to the contract —the assertion of a fact on which the 
person entering into the contract relied, and in the absence of 
which it is reasonable to infer that he would not have entered 
into it; or the suppression of a fact, the knowledge of which, it 
is reasonable to infer, would have made him abstain from the 
contract altogether.'_ Another expression of this principle is 
that the fraudulent representation must have been a prozi- 
mate or immediate cause or inducement to the purchase of the 
shares. It seems that if such fraudulent representations formed 
a material part of the inducement to take the shares, and that, 
but fpr them, the purchase would not have been made, their effect 
is not destroyed by the fact that other influences at the same 
time were at work, which contributed to the success of the false 
representations. But where fraudulent reports on the part of 
the directors are made the ground for the rescission of such a 
contract, the fraud is not to be established by impressions received 
from these reports at some former period, however distant; but 
they should be clearly shown to have been in the mind of the 
person at the time of the negotiations for the purchase, and to 
have been one of the causes leading to the contract. Accord- 
ingly, where the directors of a bank made a false statement of 
its condition at the general meeting of its shareholders, and after- 
wards, the manager of the bank employed an agent to endeavor 
to get the plaintiff to subscribe for shares, but it did not appear 
that he had any authority from the directors to do so, and the 
agent made false representations to the plaintiff concerning the 
bank, but it did not appear that the agent had any authority 
from the manager of the bank to make any representations con- 
cerning its condition,— this, it seems, was not a case where the 
fraud of the directors or any authorized agent of the company 


1 Pulsford v. Richards, 19 Eng. L. & 8 Lord Cranworth, in Western Bank of 
Eq. 387, 391. Scotland v. Addie, L. R.1 H. L. (Sc.) 145, 
2 Lord Cranworth, in Nicol’s Case, 3 158. 
De G. & J. 420. 


| 
| 
| 
| 

XUM 


186 EFFECT OF FRAUD ON SUBSCRIPTIONS TO STOCK. 
was the proximate inducement to the purchase, and an action for 
a rescission was not maintainable on that ground.? 

On like grounds, where a person seeking a rescission visited 
the mine which the company proposed to work, attended the first 
meeting of the company, and knew as much about the prospects 
of the enterprise as the directors who put forth the exaggerated 
prospectus, it was held that he could not be relieved from his 
contract ; for the inducement to his entering into the contract 
was presumed to have been his own knowledge, and not the pro- 
spectus.2 So, upon the establishment of a railway, a person who 
had been instrumental in forming the company and in procuring 
the grant from the government, obtained from the directors an 
agreement to pay him a large peréentage upon the capital of the 
company, to allot him four thousand shares, and to guarantee him 
a salary of £500 a year as general manager of the company. 
The directors also allotted to themselves twenty thousand shares 
and ten thousand additional shares for themselves and other per- 
sons. These facts were suppressed in the prospectus which they 
subsequently issued ; which, however, did state that they had re- 
served to themselves a commission of three per cent upon the 
capital, by way of reimbursement for the expenses, liabilities, and 
payments already incurred. Upon a bill by an original share 
holder to be relieved from his shares and to obtain payment of 
his deposit-money and calls, with interest, it was held that the 
omission to state these facts in the prospectus was not such a mis- 
representation or concealment as would induce the court to set 
aside the contract ; for the concealment was of a matter which 
was not a material inducement to the contract.$ 

In another case an allottee of shares of a railway company 
brought his action for the recovery of a deposit paid upon his 
shares. ° The company had issued a prospectus which stated the 
capital to consist of sixty thousand shares of £25 each, and the 


1 Ibid. 159. “Therefore,” said Lord company, and whether he did not fail to 


Cranworth, after stating the above facts, 
“though this was a case in which, as the 
pursuer was seeking to rescind a contract 
from which the company had derived 
benefit, his action was maintainable, yet I 
entertain considerable doubt whe:her, in 
his statement, he connected the directors 
sufficiently with the alleged misrepresen- 
tations to make them imputable to the 


state a relevant case upon the record on 
this ground.” 

2 Jennings v. Broughton, 22 L. J. (Ch.) 
685; s.c. 17 Jur. 905; 19 Eng. L. & Eq. 
420. To the same effect is Salem Mill 
Dam Corp. v. Ropes, 9 Pick. 187, 197. 

8 Pulsford v. Richards, 22 L. J. (Ch) 
669; s.c. 17 Jur. 865; 19 Eng. L. & Eq. 
387. 
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plaintiff, after having paid the deposit, executed the subscribers’ 
agreement, which contained the usual terms as to the disposition 
of deposits. At the time when he executed the deed, the deposits 
upon eighteen thousand one hundred and sixty shares only had 
been paid, although thirty-five thousand shares had been allotted, 
which fact was not communicated to him. In an action for the 
deposit-money it was held that the suppression of this fact did 
not amount to such a fraud as to avoid the deed, and that the 
plaintiff was not entitled to recover back his deposit.! 

Nor can such a subscription be avoided on the ground that the 
agent who procured it obtained from an influential person in the 
neighborhood, whom he represented to be well acquainted with 
such matters, a colorable subscription for stock in the company, 
and presented such subscription to the subscriber and others as 
bona fide, to induce them to take stock, unless it also appears 
that he relied upon that fact and was induced thereby to make 
the subscription.? 

(3.) Purpose of the Misrepresentations. — Moreover, the mis- 
representations must have been made for the purpose of deceiving 
the person complaining, or the general class of persons to which 
he belonged. Accordingly, if a misrepresentation as to the affairs 
of the company has been made by its board of directors, and A., 
seeing and believing this misrepresentation, is thereby induced to 
purchase shares of B., a shareholder, he cannot on these grounds 
escape liability as a contributory on the winding-up of the com- 
pany ; for the representations were not made to him, nor for the 
- purpose of deceiving him.’ But it is not to be inferred that such 
a fraudulent misrepresentation must have been made with the 
view of deceiving a particular individual or specific number of 
individuals. A fraudulent prospectus or report concocted by the 
directors of a company for the purpose of deceiving the public 
generally, as to its condition, with the view of inducing the pub- 
lic to purchase its shares, will, if seen, believed, and acted upon 
.by any member of the public, afford ground for avoiding his con- 
tract of subscription. On like grounds, it has been held that a 


1 Vane v. Cobbold, 1 Exch. 798; 8 c. however, really turned upon the ground 
17 L. J. (Exch.) 97; 12 Jur. 60. that it did not appear that the share- 
? Walker vy. Mobile § Ohio R. Co., 34 holder in question had actually seen the 


Miss. 245. fraudulent reports. 
8 Ex parte Worth, 4 Drew. 529; Ex # Ayre’s Case, 25 Beav. 513. 
"parte Brigg, L. R. 1 Eq. 483. This last case, 
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public advertisement touching the allotment of shares in a joint. 
stock company is presumed to have been communicated to all 
who were interested in the project. When, therefore, such an 
advertisement contained false statements, which inveigled a pro- 
visional subscriber for shares into paying an instalment of his 
subscription, he was entitled to recover the money from the pro- 
moters of the enterprise.! 

(4.) Fraud need not have been wilful. —It is not necessary in a 
court of equity that the fraud should have been wilful in order 
to entitle the defrauded shareholder to a rescission, although it 
may be in a court of law.? In such cases, courts of equity, for 
obvious reasons, do not concern themselves with the knowledge 
and motives of those who put forth the misrepresentations; but 
look rather to the character and extent of the misrepresentations 
themselves, their effect upon the conduct of the person deceived 
by them, and the extent to which his rights have been thereby 
prejudiced. If the directors or other agents of the company put 


forth a false report concerning its affairs, it is immaterial that 
they do not know that it is false; for it is their duty to know it, 
and in all such cases negligent ignorance has the same weight in 


the juridical balance as actual knowledge.® 

The extent to which this principle is carried was well stated 
by Willes, J., in charging the jury in an action for calls, where 
the defence was fraud in procuring the subscription : — 


“The defendant,” said he, “no doubt is bound to make out a case of 
moral fraud, but that does not necessarily involve a knowledge of false- 
hood. It is a fraud to state things which are untrue, for the purpose of gain; 
whether the statement is made with a knowledge of their untruth, or with 
a reckless disregard of whether they are true or false, if it be with the 
intention of misleading another. To state things knowing them to be false, 
or not knowing whether they are true or false, and careless whether they 
are true or not, is equally fraudulent. Utter carelessness of truth, where the 
interests of others are concerned, is evidence of fraud. And it is for the 
jury to consider whether statements in the prospectus, proved to have been 


1 Wontner v. Shairp, 4 C. B. 404. 


2 For the rule at law, see Goodrich v. 
Reynolds, 31 Ill. 490; Nelson v. Luling, 4 
Jones & Sp. 544. In Glamorganshire Iron, 
&c. Co. v. Irvine, infra, the rule of equity 
was substantially applied at law. 

3 Pulsford v. Richards, 19 Eng. L. & 
Eq. 387; Burrowes v. Lock, 10 Vesey, 


470; Money v. Jorden, 21 L. J. (Ch.) 531; 
8. c. 11 Eng. L. & Eq. 182; 21 L. J. (Ch.) 
893; 18 Eng. L. & Eq. 245; Smith v. 
Reese River Co., L. R. 2 Eq. 263 ‘affd., L. 
R. 4 H. L. 64; c. L. R. 2 Ch. 604); 
Glamorganshire Tron, &c. Co. v. Irvine, 4 
Fost. & Fin. 947, 955; Henderson v. Rail- 
road Co., 17 Tex. 560. 
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untrue in fact, were put forth carefully or recklessly, with the intention 
of influencing, and thus misleading, others; or honestly, and in the fair and 
reasonable belief in their truth.” + 


An exception to this rule exists in those cases where an action, 
either at law or in equity, is brought against those persons who 
are alleged to have committed the fraud. It would be obviously 
unjust to charge them with personal responsibility for a con- 
structive fraud, not intended by them,—the company, not 
they, receiving and retaining the proceeds. In such cases, it is 
necessary to fix them with guilty knowledge of the misrepre- 
sentations or concealments which induced the plaintiff to enter 
into the contract, — with what, in an action of deceit, is techni- 
cally called the scienter.2 This is well illustrated by an English 
case, where brokers employed by the directors of a corporation 
to place its debentures on the market issued a false and fraudu- 
lent prospectus, bearing the names of the defendants, which 
deceived the plaintiff into purchasing certain of the debentures, 
which turned out to be worthless. The directors having been 
guilty of no personal fraud, it was held that the plaintiff could 
not recover damages of them. The principle that one cannot 
rgtain money which he has obtained through fraud did not apply, 
because the directors had not obtained the money; it had gone 
to the corporation. Nor could the action be sustained upon the 
rule which makes the principal responsible for the fraud of his 
agent, for the defendants were not the principals of the brokers: 
the corporation was.? 

(5.) Distinction between Fraud and Failure of Consideration. — 
There is an important difference between cases where a contract 
may be rescinded on the ground of fraud, and those in which it 
may be rescinded on the ground that there is a difference be- 
tween the thing obtained and the thing bargained for. This 
principle is quite extensive. If a person sells a bill of exchange 
which turns out to be forged, or invalid under the stamp laws, 
he must, on this principle, restore to the purchaser the money 
received, although he was entirely innocent in making the sale.‘ 


1 Glamorganshire Iron, §-c. Co. v. Irvine, 3 Weir v. Bell, 3 Exch. Div. 288. 
4 Fost. & Fin. 947, 955. 4 Gompertz v. Bartlett, 2 El. & Bl. 849; 
2 Henderson v. Lacon, L. R. 5 Eq. 249, 8. c. 23 L. J. (Q. B.) 65; Gurney v. Worm- 
rag Craig v. Phillips, 8 Ch. Div. 722, ersley, 4 El. & Bl. 183. 
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So, as held in a numerous class of English cases, if a person 
subscribes for shares in a projected corporation on the faith of 
certain statements made in a prospectus, and, on inspecting the 
memorandum of association, finds that the undertaking is sub- 
stantially different from that represented by the prospectus, he 
is entitled to a rescission of his contract of subscription, on the 
principal ground that the company do not propose to give him 
that which he agreed to take: he subscribed for shares in one 
kind of a venture, and they tender him shares in another.! 
But the variance must be substantial; a mere difference of ex- 
pression in the two instruments will not have this effect. The 
obligations incurred in the memorandum must substantially differ 
from those represented in the prospectus.2. So an innocent mis- 
representation does not authorize a rescission unless it is such 
as to show that there is a complete difference, in substance, 
between what was supposed to be and what was taken, so as to 
constitute a failure of consideration. This principle was stated 
and applied in a case where it appeared that a mail-steamship 
company issued, in good faith, a prospectus for additional shares 
to enable it to carry out a contract which it had made with the 
government of New Zealand for carriage of the mails, and on 
the faith of this, A. subscribed for shares. It turned out that the 
agent of the government of New Zealand had no power to make 
the contract in question, and a subsequent ministry repudiated 
it. In consequence of this the shares depreciated in value, 
though they still remained valuable. It was held that this was 
no ground for a rescission of the contract.’ 

But where there has been actual fraud, it is enough to show 
that there have been fraudulent representations as to any part of 
that which induced the party to enter into the contract which 
he seeks to rescind. And there is authority for saying that, 
where there have been fraudulent misrepresentations and conceal- 
ments of material facts, the law will conclusively presume injury 
from the fact of the fraud. It follows, that while the subscriber 

will not be heard to urge a state of facts produced by his failure 
to comply with his contract,* yet where a person has been en- 


1 Ship’s Case, 2 DeG,J. & S. 544; 8 Kennedy v. Panama, &c. Mail Co., L. 
Webster's Case, L. R. 2 Eq. 844; Oakes R.2Q. B. 579. 


v. Turquand, L. R. 2 H. L. 325; Downes v. 4 Cook v. Whitfield, 41 Miss. 541. Ahd 


Ship, L. R. 8 H. L. 348. see Morrison v. Jves, 4 Smedes & M. 652. 
2 Downes y. Ship, supra. 
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trapped into such a contract by fraud, and defends an action for 
calls on this ground, it is no answer to his defence that, notwith- 
standing the fraud, if he will pay, his money will be so used 
that he will sustain no harm. The defence is complete when 
the fraud is shown ; and it cannot be overcome by any consider- 
ations of future possible advantages to arise from the enforce- 
ment of the contract.! 

(6.) Puffing and Exaggeration,— A mere puffing and exagger- 
ation of the value of the property of which the company about 
to be organized is to become the owner will not be sufficient to 
avoid a contract to take shares, provided the prospectus does not 
contain any material misstatements of fact. For, every one who 
looks at the prospectus of a corporation understands that the 
thing is colored, in the sense that every thing is put forward in 
the most favorable view it can be.? 

(7.) Statement as to Matters of Opinion, Belief, and Motive. — 
Upon the same ground rest parol statements of matters of opinion 
and belief, such as the time within which the proposed railroad 
will be built ;* the prospective value of its stock ;* the profits 
to be derived from it, and the amount which the subscribers will 
be required to pay in;® things to be done in the future by some 
other person or corporation, as that another corporation will aid 
the one which is being organized ;* and parol representations 
that the person proposing to equip the railroad of the proposed 
company is able to do it without any advance from the com- 
pany;’ or that the company has stock enough to fit out the 
road in a given length of time,’ and only desires the defendant's 
subscription, and that of others along the line of the road, as an 
evidence of their friendly disposition towards the road.2 So, 
where a prospectus stated that a certain invention, which it 


1 Water Valley v. Seaman, 58 Miss. * Vawter v. Chio § Mississippi R. Co., 
655. Opinion by Chalmers, J. 14 Ind. 174. 
2 Kisch v. Central Railroad of Venezuela, 5 Walker v. Mobile, §&c. R. Co., 34 
84 L. J. (Ch.) 545, per Turner, L.J.; Miss. 245. 
Denton v. Macneil, L. R. 2 Eq. 350. ® Johnson v. Crawfordsville, §c. R. Co., 
§ Brownlee v. Ohio, §c. R. Co., 18 Ind. 11 Ind. 280, 285. 
68; Hardy v. Merriweather, 14 id. 203; 1 Andrews v. Ohio, &c. R. Co., 14 Ind. 


Parker vy. Thomas, 19 id. 218,219; Walker 
V. Mobile, fe. R. Co., 34 Miss. 245. This 
application of the rule is forcibly denied 
in a Texas case. Henderson vy. Railroad 
Co., 17 Tex. 560, 569. 


169. 

8 Hardy v. Merriweather, 14 Ind. 203; 
Bish v. Bradford, 17 id. 491; Dynes v. 
Shaffer, 19 id. 165. 

® Bish v. Bradford, supra. 
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was the object of the company to work, had been tested, and 
that, according to the experiments, the material could be pro- 
duced at a certain specified cost, but that it was the intention 
to test the invention further, and, after some further testing, 
the invention turned out to be worthless, it was held that this 
was not such a misrepresentation as would avoid the con- 
tract. 

(8.) Statements as to Matters of Public Law. — On like 
grounds a false representation of something which is a matter of 
public law, of which every one must take notice, will not avoid 
such a contract. Thus, where the rights of a corporation are 
derived from a public statute, a misrepresentation by its agent as 
to those rights, by which a person has been induced to subscribe 
to its stock, will not entitle him to avoid the contract.? 

(9.) Parol Representations varying written Contract.—On fa- 
miliar grounds, parol representations made for the purpose of 
inducing a person to take shares in the stock of a company, can- 
not be urged in avoidance of the contract, where such represen- 
tations varied or contradicted the terms of the contract itself3 
Thus, a representation that the proposed railroad will be built to 
a certain point,‘ the agreement of subscription stating otherwise, 
or leaving it in the discretion of the directors whether it should 
be built to that point or not ;° or that the subscriber might pay 
for his subscription in ties at a certain rate,® or in lands or labor,’ 
the contract itself calling for payment in cash; will not relieve 
the subscriber. 

The Supreme Court of Arkansas has gone so far in this direc- 
tion as to hold that, where the subscription was general and un- 
conditional, declarations made by the president of the company, 
in speeches made by him to induce people to subscribe for shares, 
as to the location of the road, could not be proved as a defence 


! Denton v. Macneil, L. R. 2 Eq. 350. 

2 Parker v. Thomas, 19 Ind. 213. 

8 Vicksburg, §-c. R.Co.v. McKean, 12 La. 
An. 6388; East Tennessee, gc. R. Co. v. 
Gammon, 5 Sneed, 567; Connecticut, &c. R. 
Co. v. Batley, 24 Vt. 465; North Carolina 
R. Co. v. Leach, 4 Jones L. 340; Martin 
v. Pensacola R. Co.,8 Fla. 370 ; Piscataqua 
Ferry Co. v. Jones, 39 N. H. 491; Smith v. 
Tallahassee Plank Rd. Co., 30 Ala. 650; 
Mississippi, gc. R. Co. v. Cross, 20 Ark. 
4438, 454. 


4 Evansville, §c. R. Co. vy. Posey, 12 
Ind. 363. 

5 Johnson v. Crawfordsville, &c. R. Co., 
11 Ind. 280, 284 ; Miller v. Hanover Junction 
R. Co., 87 Pa. St. 95. Compare Hester v. 
Memphis, &c. R. Co., 832 Miss. 378. 

6 Thornburgh v. Newcastle, R. Co. 
14 Ind. 499. 

1 Walker v. Mobile, &c. R. Co., 34 Miss. 
246. 
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in an action for calls, unless the substance of such declarations 
had been incorporated into the contract of subscription, and a 
compliance therewith by the corporation made a condition prece- 
dent to the payment of assessments upon the stock.! In like 
manner, the Supreme Court of Indiana has held that a parol rep- 
resentation that a proposed railroad would be built to a certain 
point, which representation was not made good, was no defence 
to an action for calls, where the contract of subscription was an 
absolute one.2 In another case the same court places its conclu- 
sion on this point, on the ground that, the subscription being 
absolute on its face, the legal effect of it is that the considera- 
tion for the promise is the shares of stock in the company, 
for which he subscribes ; and hence the verbal representations of 
the agent procuring it must be held mere expressions of opinion.’ 
This doctrine cannot be sound. Applied generally, it would give 
an absolute immortality to fraud; since no person entrapped into 
a written contract by verbal misrepresentations could avoid it 
unless the misrepresentations were embodied in the contract. 
Such, as is well known, is not the law; although there may be 
ground for a distinction between misrepresentations contained in 
a prospectus in writing, deliberately put forth by the directors of 
the company, and misrepresentations made, or alleged to have 
been made, by parol, on which the subscriber had no right to 
rely, just as there is between verbal slanders and written libels. 

A writer of reputation on railroad law says, referring to this 
subject : “ A provision as to the location, so as to be binding on the 
company and render the subscription conditional, must be inserted 
in the agreement. . . . A subscriber cannot defend a suit for the 
calls by parol proof that he should not have become a party to 
the agreement unless he had supposed a particular route would 
be adopted ;” that “representations of a class of officers with 
whom the power of location is not lodged will not bind the com- 
pany;” and that “even the representations of those who have 
this power are mere matters of opinion, on which he has no right 
to rely.” 4 


1 Mississippi, §c. R. Co. v. Cross, 20 * Pierce, Am. Rail. Law, 72. To 
Ark. 443. this effect see Clem v. Newcastle, &c. R. 


® Evansville, §c. R. Co. v. Posey, 12 Co.,9 Ind. 488; New Albany, &c. R. Co. 
Ind. 863. v. Fields, 10 id. 187 ; North Carolina R. Co. 
Eakright v. Logansport, R. Co, 18 v. Leach, 4 Jones L. 340. 
Ind. 404, 410. And see Carlisle v. Evans- 
ville, fcc. R. Co., id. 477. 
VOL. I. —N. 8. 13 
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So, if A. tells the agent sent out by the corporation to procurg 
subscriptions, that he will not subscribe unless B. subscribes, and 
the agent thereupon enters B.’s name as a subscriber, B. being 
relative of such agent, and he being honestly of opinion that 
B. intends to become a subscriber, by which means he procures 
the subscription of A., this will not invalidate the contract, be- 
cause the condition that B. should become a subscriber was not 
a part of the written contract.} 

(10.) Ambiguous Statements.— A representation in the pro- 
spectus of a company will not have the effect of avoiding a con- 
tract to take shares, merely because its language, in stating a 
given fact, was ambiguous, so that the representations, as inter- 
preted by the subscriber, were untrue. In order to have this effect, 
the language used must be clear and unequivocal, and susceptible 
of but one meaning, which meaning must be a misrepresentation 
of material facts. When, therefore, a prospectus stated that the 
company would commence operations with six screw steamships 
of a certain description and referred the public to the articles of 
association for further particulars, and the company had, at the 
time the prospectus was issued, no steamships, but afterwards 
purchased some, not however of the description mentioned in the 
prospectus, it was held by Lord Chelmsford, L. C., that the state- 
ment was not a clear misrepresentation, but an ambiguity, which, 
in view of the fact that the means of ascertaining the truth were 
open to the subscriber, would not entitle him to a rescission of the 
contract.” 

(11.) Misstatements as to the Names of Directors. — The char- 
acter of the directors of a proposed company is, as is well known, 
a very important element in any calculation as to its probable 
success. If the men who are to head the concern are men of 
probity, ability, and financial standing, it will, other things being 
equal, command the public confidence. This being so, it is the 
practice of many promoters of companies to induce men of this 
reputation to consent to serve in the directory, on the promise 
that the shares necessary to qualify them for this office shall be 
paid for by others; that their duties shall be nominal merely: 
and sometimes, that they shall not only be guaranteed against 


1 Cunningham v. Edgefield, &c. R. Co., 2 Hallows v. Fernie, L. R. 8 Ch. 467 
2 Head, 23. But see Center Turnpike Co. (affirming s. c., L. R. 3 Eq. 520). 
v. McConaby, 16 Serg. & R. 140. 
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liability on account of being members of the concern, but that 
they shall receive compensation for so acting. Such arrange- 
ments are a fraud upon the public, and, upon sound principles, 
ought to afford a ground upon which any person deceived 
by them into subscribing to the shares of the company might 
claim a rescission ; and it has been so held.! But the fact that 
one of the persons named in the prospectus of the company as a 
director, after consenting to act as such, and attending one meet- 
ing, retires from the board, in the absence of proof that his name 
was used as a decoy, affords no ground for rescinding a contract - 
to take shares.” 

(12.) Fraud in which the Subscriber seeking Relief participated. 
— If the shareholder who seeks relief from his contract on the 
ground of fraud, himself knowingly participated in organizing 
the company and in putting forth the fraudulent representations, 
he will of course be estopped by his own conduct from claiming 
a rescission ; since no person can have any standing in a court of 
equity who does not come with clean hands, and no person is 
permitted in any court to derive an advantage from his own 
wrong.? Hence it will be no defence that the subscription was 
colorable, merely, not intended to be paid, and that there was a 
secret agreement that it should not be paid, but that it was in- 
tended merely to enable the corporation to get sufficient stock 
subscribed to enable it to become incorporated under the law, or 
to induce others to subscribe for shares,® or to give credit to the 
concern.6 ‘ There is reason for this principle. A subscription 
to a joint stock is not only an undertaking to the company, but 
with all other subscribers. Such contracts are trilateral; and, 
even if fraudulent as between two of the parties, they are to be 
enforced for the benefit of the third.”* Neither can a person 


' Blake’s Case, 84 Beav. 639, Sir John 4 Litchfield Bank v. Church, and Center 
Romilly, M. R., saying: “It is obvious Turnpike Co. v. McConaby, supra; Graff 
that a more gross misrepresentation can v. Pittsburgh, g-c. R. Co., 31 Pa. St. 487, 
hardly be made, than holding out to the 489. 
world that responsible persons who have § White Mountains R. Co. v. Eastman, 
nothing at all to do with the company 84 N. H. 134; Custar v. Titusville Gas Co., 
are directors of it.” 63 Pa. St. 381, 386. See Miller v. Hano- 

* Hallows v_ Fernie, L. R. 8 Ch. 467 ver Junction R. Co., 87 Pa. St. 95. 
(affirming s. ¢., L. R. 3 Eq. 520). 6 Litchfield Bank v. Church, supra. 

8 Litchfield Bank v. Church, 29 Conn. 1 Woodward, J., in Graff v. Pittsburgh, 
137, 150; Southern Plank Rd. Co. v. Hizon, ge. Co., 31 Pa. St. 489, 498; Gordon, J., 
4 Ind. 165, 169; Center Turnpike Co. v. in Miller v. Hanover, &c. R. Co., 87 id. 95, 
McConaby, 16 Serg. & R. 140. 99, 
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who assisted in the organization of the company escape liability 
as a subscriber for its stock on the ground that the corporation 
was not organized according to law. 

(18.) Subsequent Alteration of Subscription Paper. —It has 
been held that if one having possession of a paper containing an 
agreement to take shares in the capital stock of a corporation, 
after subscribing in good faith for shares of such stock, induces 
others to subscribe on the faith of his subscription, and then 
alters the paper by reducing the number of shares taken by him- 
self, and delivers the instrument in this condition to the secretary, 
who is also a director of the company, — this will not affect the 
liability of one thus induced to subscribe, although at the time of 
such delivery the person making the alteration explains the same 
to the secretary, who makes no objection thereto. The reason is, 
that such an alteration, made without the consent of the other 
stockholders, is a mere nullity, does not release the subscriber 
who so attempts to secure his release, and therefore does not 
affect the corresponding obligations of other subscribers.? 

(14.) Instances.— Shareholder released.— A company is formed 
to work a particular mine which it has entered into a contract to 
purchase. A prospectus is issued, describing the mine in favor- 
able terms. The statements thus made turn out to be false and 
fraudulent, and the mine worthless. A., who has been induced 
by the fraudulent prospectus to purchase shares in the company, 
is entitled to an injunction against an action for calls, although 
the company has power to purchase and work other mining 
property.* But the mere fact that such a company failed to effect 
the purchase of all the lands which it was expected it would 
purchase, which failure was caused by some defect of the title to 
the property in question, it being of the value of about 74 per 
cent of the entire purchase, was held no ground for rescinding 
such a contract.* 

The promoters of an insurance company caused to be recorded 
articles of association, which stated that the capital stock was 
$100,000 ; that all the stock had been subscribed by ten corpora- 
tors, who took one hundred shares or $10,000 worth of stock 

1 Central Plank Rd. Co. v. Clemens, 16 3 Smith v. Reese River Co., L. R. 2 Eq, 
Mo. 865; Occidental Ins. Co. v. Ganzhorn, 268. 

2 Mo. App. 205. * Kelsey v. Northern Light Oil Co., 64 


2 Jewett v. Valley R. Co., 34 Ohio St. Barb. 111. 
601. 
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each; and that the sum of $5,000, as required by law, had been 
paid in. On the faith of this, A. became a subscriber to the 
shares of the company. It turned out that some of the sub- 
scriptions mentioned in the articles of association were fictitious, 
designed merely to entrap others into taking shares in the con- 
cern, and that the $5,000 required by law to be paid in had not 
been paid in. It was held that these facts constituted a good 
defence to an action for calls,! the court not explaining how the 
defendant came to be entrapped into subscribing for shares by 
articles of association which stated that there were no shares to 
be subscribed for. 

The directors of a company publish a prospectus stating, 
amongst other things, 1. That more than half the shares have 
been subscribed for; 2. That the company have contracted to 
purchase estate A., on which the vendors have expended £70,000; 
8. That the company have contracted to buy estate B. On the 
contrary, the facts were: 1. That the promoter of the company 
had signed a document applying for more than half the shares 
for himself or his nominee, but he had paid no deposit on the 
shares, and he ultimately took only two hundred shares, the rest 
having been allotted to general applicants ; 2. That the promoter 
had not spent anything on estate A., but had agreed to buy it 
from vendors who were alleged, but not proved, to have spent 
£70,000 upon it; 3. That there was no binding contract as to 
estate B., but that the promoter had arranged terms with the 
owners, on which they would be willing to sell to him, and had 
also arranged terms on which he would sell to the company if 
the allotment of shares took place. Under these circumstances 
it was held that the plaintiff, who had taken shares on the faith 
of the prospectus, and had filed his bill before any proceedings 
for winding up the company, was entitled to be relieved from his 
shares, on the ground of misrepresentations in the prospectus.” 

Where the shareholder was illiterate, could not read, did not 
hear the articles of association read, but was induced to subscribe 
by a party interested in obtaining subscriptions to the stock of 
the company, who falsely represented to him that, in case he 
subscribed, he would not, according to the conditions of the 
articles, be required to pay for his stock until the amount of 


1 Occidental Ins. Co. v. Ganzhorn, 2 Mo. 2 Ross v. Estates Investment Co., L. R. 
App. 205. 8 Ch. 682. 
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$20,000 had been subscribed, it was held that this entitled the 
person so subscribing to avoid his subscription.! 

Where the agent sent out by a railroad company to procure 
subscriptions to its stock represented that the corporation was 
in good pecuniary condition and repute; that the part of the 
road completed was earning money very rapidly, and that the 
net earnings of the road for three months then last past had been 
equal to four and a half per cent. of the entire cost of the road, 
whereas the person making the representations well knew that 
the company was on the verge of bankruptcy and without credit, 
its stock and bonds of little value, and the road not earning the 
amount represented, it was ruled that the subscriber could not 
be held to his contract.? 

The promoter of a company goes into the “directory mar- 
ket,” as it has been aptly called,* and gets influential gentlemen 
to the necessary number to agree to act as directors in the pro- 
posed company, under a promise that they shall not have to pay 
any thing into the concern. He causes to be issued to them the 
necessary shares to qualify them to act as directors, as paid-up 
shares, for which he afterwards pays, out of the moneys received 


from innocent subscribers. He then issues a prospectus, stating | 


that “the directors and their friends have subscribed a large 
portion of the capital, and they now offer to the public the 
remaining shares.” The directors have subscribed nothing, ex- 
cept as stated, and only a few shares comparatively have been 
taken by others, and those by a single firm. This is a shallow 
fraud, such as entitles those duped by it into subscribing for 
shares to a rescission of their contract, and those who have par- 
ticipated in it to a lecture from the bench.* 

§ 8. Duty of Purchaser to make Inquiries before purchasing. — 
Where there has been a fraudulent misrepresentation or wilful 
concealment of facts, by which a person has been induced to 
enter into a contract to subscribe for shares, it is no answer 
to his claim to be relieved from it, that he might have known the 
truth by proper inquiry. This is but an application of the 

1 Wert v. Crawfordsville, §-c. Turnpike and in Henderson v. Lacon, L. R. 5 Eq. 
Co., 19 Ind, 242. 259. 

2 Waldo v. Chicago, gc. R. Co., 14 4 Henderson vy. Lacon, L. R. 5 Eq. 249. 
Wis. 575. 5 Directors v. Kisch, L. R. 2 H. L. 9, 


8 By Vice-Chancellor Wood, in Kent 120; Smith v. Reese River Co., L. R. 2 
vy. Freehold Land Co., L. R. 4 Eq. 597, Eq. 208; 8.c. L. R. 4H. L. 464; Water 
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general principles applicable to all contracts induced by fraud- 
ulent misrepresentations or concealments. ‘ Every contracting 
party has an absolute right to rely on the express statement of 
an existing fact, the truth of which is known to the opposite 
party, and unknown to him, as a basis of a mutual engagement ; 
and he is under no obligation to investigate and verify statements 
to the truth of which the other party to the contract, with full 
means of knowledge, has deliberately pledged his faith.”! It is 
not incumbent upon him to institute inquiries and to suspect 
fraud, where all seems fair and conformable to the requirements 
of the statutes.2 In one case the fraudulent prospectus stated 
that further information could be had at the office of the com- 
pany. This was held not enough to put persons intending to 
apply for shares upon inquiry as to whether the statements in 
the prospectus were true or false. So, where the prospectus of 
a railway company stated that “the engineer’s report, maps, 
plans, &c., may be inspected, and further information obtained, 
at the office of the company,” it was held that the neglect of the 
applicant for shares to examine these papers was no answer to 
his demand to be relieved from his contract.‘ 

But this rule does not apply where the statements in a pro- 
spectus are ambiguous and susceptible of an interpretation con- 
formable to the truth. Here there is good sense in holding the 
purchaser bound to avail himself of the means of inquiry open 
to him, and to which he is referred by the prospectus in ques- 
tion, before he can charge fraud on the directors or promoters of 
the company. But, while one contracting party owes to the 


house v. Jamieson, L. R. 2 H. L (Se.). 29; 
Upton v. Englehart, 3 Dill. 496, 500 ; New 
Brunswick, §c. R. Co. v. Muggeridge, 1 
1 Dr. & Sm. 363, 382. 

1 Mead v. Bunn, 32 N. Y. 275, 280, per 
Porter, J. To the same effect is McClellan 
v. Scott, 24 Wis. 81,86 ; Attwood v. Small, 
6 Cl. & Fin. 895; Dobell v. Stevens, 8 
Barn. & Cres. 623; Eaton v. Winnie, 20 
Mich. 156. 

2 Waterhouse v. Jamieson, L. R. 2 H. 
L. (Se.) 29; Foreman v. Bigelow, 7 Cent. 
L. J. 480. 
Co., L. R. 2 Eq. 


* Directors v. Kisch, L. R. 2 H. L. 99. 
5 Hallows v. Fernie, L. R. 8 Ch. 467, 
477. In this case Lord Chelmsford made 


the following broad statement, which, 
though correct when considered with 
reference to the facts of the particular 
case, cannot be justified as an abstract 
proposition, in the view of later decisions 
of the House of Lords and other courts of 
equity: “Ifa person purchases shares in 
a company upon the faith of a prospec- 
tus, and is referred to any document 
which will show the untruth or inaccu- 
racy of any of its statements, and he 
chooses not io make use of his means 
of knowledge, but to continue in a state 
of wilful ignorance of the facts, he can- 
not afterwards be heard to complain that 
he has been deceived by the alleged mis- 
statements.” 
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other contracting party no duty to inquire before entering into 
the contract, he may owe a duty of subsequent inquiry to inno. 
cent third persons ; for instance, to creditors of the company, who 
may have given credit on the faith of his being a shareholder ;1 
and it is upon this ground, as we shall hereafter see, that he is 
bound to disaffirm the contract at the earliest opportunity after 
notice of the fraud practised upon him.? 

§ 9. Acts of Ratification.— A contract to take shares induced 
by fraudulent misrepresentations or concealments is not only 
valid until rescinded,’ but it may become absolutely binding by 
acts of ratification. And here it may be stated, generally, that if 
a person who has been thus entrapped into the purchase of shares, 
after discovering the fraud, acts in.a manner inconsistent with an 
intention to disaffirm the contract, this will preclude him from 
disaffirming afterward! This was held to be the effect of the 
following acts: after discovering the real facts, placing his shares 
in the hands of a broker and instructing him to sell them ;° after 
coming to the knowledge of the alleged fraudulent representations, 
paying a call and receiving a dividend ;* knowingly suffering his 
name to appear on the books of the company as a stockholder so 
long that the rights of creditors would be prejudiced in case of 
withdrawal ;? participating in the meetings of the company,$ but 
not where he merely appeared for the purpose of demanding a 
rescission of his contract ;* voting his shares by proxy ; paying 
calls; serving as a director, and participating generally in the 
business of the company; demanding and suing for divi- 


1 See Oakes v. Turquand, L. R. 2 H. 
L, 825; Reese River Mining Co. v. Smith, 
L. R. 4 H. L. 64. 2 Infra, § 11. 

8 Reese River Co. v. Smith, L. R. 4 H. 
L. 64. 

4 Scholey v. Central Railway Co. of 
Venezuela, L. R. 9 Eq. 266, n. 

5 Ex parte Briggs, L. R. 1 Eq. 483, per 
Lord Romilly, M. R. 

® Scholey v. Central Railway Co. of 
Venezuela, L. R. 9 Eq. 266, n. 

7 Matter of Reciprocity Bank, 22 N. Y. 
17; McHose v. Wheeler, 45 Pa. St. 32; 
Philadelphia, &c. R. Co. v. Cowell, 28 id. 
329. Otherwise, where one is so held out 
without his knowledge, For v. Clifton, 
6 Bing. 776. 

8 Dayton, &e. R. Co. v. Hatch, 1 Disney, 
84; Harrison vy. Heathorn, 6 Man. & G. 
84; Chaffin v. Cummings, 37 Me. 76. 


9 Wontner v. Shairp, 4 C. B. 404. 

10 Greenville, &c. R. Co. v. Coleman, 
5 Rich. L. 118; MeCully v. Pittsburgh, ge. 
R. Co., 82 Pa. St. 25. 

Graff v. Pittsburgh, &c. R. Co.,31 Pa. 
St. 489; Cromford, gc. R. Co. v. Lacey, 
3 You. & J. 80; Frost v. Walker, 60 Me. 
468; Hail y. U. S. Ins. Co., 5 Gill, 484; 
Mississippi, &c. R. Co. v. Harris, 36 Miss. 
17. But failing to pay calls does not, 
of course, imply that one is not a share- 
holder. Schaeffer v. Missouri Home Ins. 
Cv., 46 Mo. 248; McHose v. Wheeler, 45 
Pa. St. 82. But see Fiser v. Mississippi 
R. Co., 82 Miss. 859 ; Hayne v. Beauchamp, 
5 Smedes & M. 537; Lewis v. Robertson, 
13 id. 558. 

12 Hays v. Pittsburgh, &c. R. Co., 88 Pa. 
St. 81; Hager v. Cleveland, 36 Md. 476; 
Ruggles v. Brock, 6 Wun, 164. 
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dends;! promising to pay the instalments due on his shares ;? 
and receiving dividends, where the question arose as between the 
shareholder and creditors.? 

§10. Remedy of the Defrauded Share-taker.—(1.) In Gen- 
eral. —It may be stated generally that any misrepresentations 
or concealments of facts which materially affect the success 
of the undertaking will, as between the company and the person 
who, on the faith of such misrepresentations or concealments, 
has been induced to take shares, entitle him to a rescission of the 
contract ;* will be a defence to suits for calls,5 or to a suit for 
a specific performance of the contract of subscription ;* and will 
entitle him to an injunction against suits for calls.’ 

(2.) Scope of the Remedy in Equity. — The fact that the courts 
of law afford a complete remedy against the individual perpe- 
trators of such frauds does not oust the jurisdiction of equity. 
Fraud being one of the great heads of equity jurisdiction, it is 
well settled that these courts will entertain jurisdiction, in such 


1 Philadelphia, gc. R. Co. v. Cowell, 
28 Pa. St. 329. 

2 Mississippi, gc. R. Co. v. Harris, 
86 Miss. 17. 

8 Hoare’s Case, 2 John. & H. 229; 
Gouthwaite’s Case, 8 De G. & Sm. 258; 
Philadelphia, &c. R. Co. v. Cowell, 28 Pa. 
St. 829. And see Grace v. Smith, 2 W. 
Black. 998 ; Waugh v. Carver, 2 H. Black. 
285; s.c. 1 Smith’s Ld. Cas. 968; Pott 
v. Eyton, 3 C. B. 82; Wightman v. Town- 
roe, 1 Man. & Sel. 412; Berthold v. Gold- 
smith, 24 How. 536, 542; Re Francis, 7 N. 
B. R. 359; s.c. 2 Sawyer, 289. Compare 
Bowas y. Pioneer Tow Line, 2 Sawyer, 21; 
Hazard vy. Hazard, 1 Story, 375; The 
Crusader, 1 Ware, 441; Bigelow v. Elliott, 
1 Cliff. 83; Winship v. Bank of United 
States, 5 Pet. 562, 574; Pheenix Ins. Co. v. 
Hamilton, 14 Wall. 508. But when a 
husband receives dividends for his wife 
(Ness vy. Angus, 8 Exch. 805), or a trustee 
for his cestui que trust (Ness v. Armstrong, 
4 Ex. 21), the rule may be otherwise. 
also Bosanquet v. Shortridge, 4 Exch. 


* Directors v. Kisch, L. R. 2 H. L. 99; 
Waldo v. Chicago, gc. R. Co., 14 Wis. 
575; Henderson v. Railroad Co.,17 Tex. 
580. See The State v. Jefferson Turnp. 
Co,8 Humph. 305; Ashmead v. Colby, 


26 Conn. 287; Ross v. Estates Investment 
Co., L. R. 3 Ch. 682 (affirming s. c. L. R. 
8 Eq. 122); Rawlins v. Wickham, 3 De G. 
& J. 304; Henderson v. Lacon, L. R. 5 Eq. 
249. 

5 Bulch-y-Plwm Lead Mining Co. v. 
Baynes, L. R. 2 Exch. 324; Glamorgan- 
shire Iron, &c. Co. v. Irvine, 4 Fost. & Fin. 
947 ; Davis vy. Dumont, 87 Iowa, 47; Water 
Valley Man. Co. v. Seaman, 53 Miss. 655; 
Occidental Ins. Co. v. Ganzhorn, 2 Mo. 
App. 205; Crump v. United States Mining 
Co., 7 Gratt. 352; Rives v. Montgomery, 
§c. R. Co., 80 Ala. 92. 

6 New Brunswick, &c. R. Co. v. Mugge- 
ridge, 1 Dr. & Sm. 863. 

7 Smith v. Reese River Co., L. R. 2 Eq. 
263; s.c. L. R. 4 H. L. 64; Henderson v. 
Lacon, L. R. 5 Eq. 249; Directors v. Kisch, 
L. R. 2H. L. 99. Practice in such cases, 
Thorpe v. Hughes, 3 My. & Cr. 742, where 
an injunction was denied; Askew’s Case, 
L. R. 9 Ch. 664, where the shares having 
been fully paid up, it was ruled that the 
merits ought to be tried at law, in an 
action to recover back the purchase- 
money, and not by a motion in chancery, 
under § 35 of the Companies’ Act, 1862, 
to have the plaintiff’s name excluded 
from the list of shareholders. 
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cases, of a bill which seeks a repayment of the moneys received 
from the complainant under such a fraudulent contract, for the 
reimbursement of his costs and charges, and for an account of the 
same.! 

(3.) Necessary Allegations in the Bill.— it is necessary to 
allege distinctly, and to prove, that the particular representation 
was a material inducement to his purchasing his shares. It is 
not sufficient to allege generally that the prospectus contained 
false statements, by which the plaintiff was deceived and drawn 
into the contract, but the precise misrepresentation must be dis- 
tinctly stated, and it must also be stated that it formed a material 
inducement to the plaintiff to take the shares in the company. 

(4.) Frame of the Bill.— Blending Prayers for Different 
Kinds of Relief. — Multifariousness. — Where certain persons 


confederated to organize a corporation for the purpose of selling 
to it certain worthless lands, which they represented to be rich 
in gold, and, by “salting” the land with gold-dust, and other 
fraudulent means, induced certain persons to believe that their 
representations were true, who, on the faith of the same, organ- 
ized themselves into a corporation, and, as a corporation, entered 


into a contract for the purchase of such lands, it was held that 
such persons, on discovering the fraud, were entitled to maintain 
a bill in equity jointly with the corporation, and against the per- 
sons committing the fraud, for a rescission of the contract of pur- 
chase, the repayment of the moneys advanced to them, the return 
of certain notes given in payment, the cancellation of the sub- 
scriptions of the individual corporators to the stock of the corpo- 
ration, and for an injunction. Such a bill, asking at once fora 
rescission of the contract between the corporation and the 
respondents, and for the cancellation of the subscriptions of the 
individual complainants to the stock of the corporation, was not 
multifarious, since it simply sought for the undoing of one general 
and complicated scheme of fraud. ; 


1 Hill v. Lane, L. R. 11 Eq. 215 ; Ram- 
shire v. Bolton, 8 id. 294; Colt v. Woollaston, 
2 P. Wms. 155, 156; Slim v. Croucher, 1 
De G., F. & J. 518; Green v. Barrett, 1 
Sim. 45; Burrowes v. Lock, 10 Ves. 470; 
Evans v. Bicknell, 6 id. 174. A decision 
of Lord Chancellor Cairns, in Ogilvie v. 
Currie, 37 L. J. Ch. 541, gives counte- 
nance to a contrary doctrine; but in Hill 


v. Lane, supra, Vice-Chancellor Stuart 
said that the doctrine was so well settled 
that it would be a misfortune to the pub- 
lic if there were any sufficient grounds for 
considering the jurisdiction doubtful. 

2 Hallows vy. Fernie, L. R. 8 Ch. 467, 
476, per Lord Chelmsford, L. C. (affirming 
8. c. L. R. 3 Eq. 320). 

8 Ashmead y. Colby, 26 Conn. 287. 
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(5.) Plea of Fraud to an Action at Law for Calls. — To an 
action by a company against a shareholder, to recover the amount 
of a call made by the directors on his shares of stock, the follow- 
ing may be stated as the necessary elements of a plea of fraud: 
1. A distinct allegation of the matter in which the fraudulent 
representation or concealment consisted.!_ A general charge that 
the subscription was procured through fraud, it is supposed, 
would be bad for want of sufficient particularity of statement, — 
it would not apprise the opposite party of the nature of the 
defence. 2. That he used reasonable diligence to make himself 
acquainted with the matters of fact in respect of which the fraud 
is charged, and that, within a reasonable time after discovering 
the facts, he repudiated his contract and offered to surrender his 
certificate.2 In other words, he must show that he did all that 
could have been done, under the circumstances, to free himself 
from liability.® 

In Illinois, such a plea must show that the false representations 
were made by agents of the company, authorized to make them, 
and that they knew them to be false when made.6 Another 
court— but upon what ground is not perceived —has held an 


answer to such a statement, setting up fraud, bad for not averring 
that the alleged fraudulent representations were peculiarly within 
the knowledge of the company or its agents, and such as the de- 
fendant had a right to rest and rely upon.® 


1 Goodrich v. Reynolds, 31 Ill. 490, 497. 


4 Goodrich v. Reynolds, 31 Ill. 490, 497. 
2 Upton v. Englehart, 3 Dill. 496, 505; 


5 Ibid; White v. Watkins, 23 Ill. 482. 


Bulch-y-Plum Lead Mining Co. v. Baynes, 
L.R. 2 Exch. 324. 

3 Deposit Gen. Life Ins. Co. ¥. Ayscough, 
6 El. & Bl. 761. To an action by the 
company against a shareholder for calls, 
the defendant pleaded that he was in- 
duced to become a shareholder by the 
fraud of the plaintiffs ; that he had never 
Tecognized, since notice of the fraud, any 
rights or liabilities in himself as such 
shareholder, nor received any benefit 
from his shares ; and that, within a rea- 
sonable time after notice of the fraud, he 
had repudiated the shares, and given 
notice to the plaintiffs of his repudiation. 
This was held a good plea to such an 
action at common law. Builch-y-Plwm 
a Mining Co. v. Baynes, L. R. 2 Exch. 


6 Thornburgh v. Newcastle, &c. R.Co., 14 
Ind. 499. In an action by a railway com- 
pany for calls, the Court of Queen’s Bench, 
Patteson, Coleridge, and Earle, JJ., being 
present, an application was made to file 
thirteen pleas, some of which the court al- 
lowed to be filed, and others it disallowed. 
The case is quite a chapter on defensive 
pleading in such cases. The following 
plea, amongst others, was allowed : ‘‘ That 
at the time of making the calls the capi- 
tal of the company, required by its Act of 
Parliament, was £2,000,000; that by a 
subsequent act relating to the company 
it was not at liberty to put in force its 
powers until capital to the amount of 
£1,500,000 had been hona fide subscribed ; 
but that a great portion of said subscrip- 
tion had been fraudulently obtained by 
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(6.) Action at Law for Deceit. —If these remedies fail, he wil] 
be entitled to maintain an action of deceit, or of assumpsit for 
money had and received, against those who practised the fraud 
upon him, whether they converted the money obtained from him 
to their own use or not, and whether they carried out their fraud- 
ulent scheme after obtaining the money, or not.’ But an action 
for damages for deceit cannot be maintained against the com- 
pany; it can only be maintained against the persons who have 
been guilty of the deceit.2 Neither does the responsibility of the 
directors for frauds of this nature follow, as of course, the shares 
on their transfer from an allottee to his vendee. In order that 
such a third person should be enabled to maintain any proceed- 
ing at law or in equity against the directors on such a ground, he 
must show some direct connection between them and himself in 
the issuing of the prospectus, and its influence on his conduct in 
becoming an allottee.* It has been held in New York that the 
gist of this action is fraudulent intent, and that actual knowledge 
of the falsehood of the representation must be brought home to 
the defendant. But this position is thought to be unsound ; for 
a person who suffers his name to be used to give credit to state- 
ments concerning a company of which a director is under a duty 
of knowing whether such statements are true or false ; and, upon 
principle, negligent ignorance ought to charge him as well as 
actual knowledge. 

Such an action may be brought at law at any period-before the 
Statute of Limitations has interposed a bar; and courts of equity, 
by analogy, follow the same period of limitation.5 

§ 11. Time within which a Rescission must be claimed.—(1.) In 
general. With respect to the time within which a person who 


the plaintiffs ; that there was no subscrip- 
tion to the amount aforesaid at the time 
of making the calls, and that the plain- 
tiffs had no power to make the calls until 
the subscription had been made. Water- 
Jord, &c. R. Co. v. Logan, 14 Jur. 346. 

1 Paddock v. Fletcher, 43 Vt. 889; Nel- 
son v. Luling, 4 Jones & Sp. 544; Wontner 
v. Sharp, 4 Com. Bench, 404; Jarrett v. 
Kennedy, 6 id. 318. 

2 New Brunswick, §c. R. Co. v. Cony- 
beare, 9 H. L. Cas. 725, 740; Western 
Bank of Scotland vy. Addie, L. R. 1 H. L. 
(Sc.) 146, 157. 


3 Peek v. Gurney, L. R. 6 H. L. 877 
(affirming s. c. L. R. 13 Eq. 79; overrul- 
ing Bagshaw v. Seymour, 18 C. B. 903; 
s.c. 29 L. J. (Exch.) 62,n., and Bedford 
v. Bagshaw, 4 H. & N. 538, 8. c. 29 L. J. 
(Exch.) 59; and adopting Scott v. Dizon, 
id. 62, n., and Gerhard vy. Bates,2 El. & 
Bl. 476). 

4 Wakeman v. Dalley, 51 N. Y. 27; 
Nelson v. Luling, 4 Jones & Sp. 544. 

5 Peek v. Gurney, supra.’ 
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has been induced by fraud to take shares in a corporation must 
claim a rescission of his contract in order to be entitled to it, the 
question is to be considered in two aspects : — 

1. Where it affects the rights of other shareholders merely, 
the company being solvent or a “ going concern.” 

2. Where it affects the rights of creditors, the company having 
stopped payment, or winding-up proceedings having commenced. 
Tke authorities appear to justify the following statements : — 

1. The claim for rescission, in order to have any standing in 
court, must be made in the shortest possible time after discovery 
of the fraud, or after the person seeking the rescission might, 
by a fair exercise of his opportunities of knowledge, have dis- 
covered it.} 

2. It will not be entertained, in any event, in the English 
courts of equity, after winding-up proceedings have been com- 
menced. 

3. Neither will it be entertained after the company has 
stopped payment and the directors have called an extraordinary 
general meeting of the shareholders for the purpose of passing 
a resolution to wind up the company.® 

4. It seems also clear, upon principle, that it will not be enter- 
tained after the company has stopped payment by reason of 
insolvency.! 

(2.) Time within which a Rescission must be claimed while the 
Company continues a “ going Concern.” — A shareholder claiming 
a rescission of his contract on the ground of fraud must come 
within the shortest limit of time which is fairly possible in such 
cases.5 In the language of an English equity judge of great 
learning and experience, the leading principle in all these cases 
is this: — 

“A man must not play fast and loose. He must not say, ‘I will abide 
by the company if successful, and I will leave the company if it fails ;’ and 
therefore, whenever a misrepresentation is made of which any one of the 
shareholders has notice, and can take advantage of to avoid his contract 

1 As to the time within which a suit Stone v. City § County Bank, 3 C. P. Div. 
in equity must be brought to restrain an 282. 
action for calls, and the diligence with 8 Tennent v. Glasgow Bank, 4 App. 
which such a suit must be prosecuted, Cas. H. L. (Sc.) 615. 
see the remarks of Lord Cottenham, in * See the reasoning of Earl Cairns, 
Thorpe v. Hughes, 3 My. & Cr. 742,761. _L. C., in the case last cited. 

? Oakes v. Turquand, L. R. 2 H. L. 5 Lord Cairns’s judgment in Scholey v. 


$25; Kent v. Freehold Land Co.,L.R.3 Central R. Co. of Venzuela, L. R. 9 Eq. 
Ch. 498 (reversing s. c. L. R. 4 Eq. 588); 266, n. 
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with the company, it is his duty to determine at once whether he will 
depart from the company, or whether he will remain a member. When | 
mean to say ‘as soon as he has notice,’ I do not mean that he may stand 
by when a great number of people tell him that misrepresentations have 
been made by which shareholders have been induced to take shares, and 
that he may wait until it is decided by a court of justice that there have 
been misrepresentations. On the contrary, I mean that it is his duty to 
inquire whether there is any misrepresentation or not.” * 


Accordingly, where, after discovering that the directors of a 
company had procured subscriptions to its capital stock by means 
of a fraudulent prospectus, a meeting of shareholders was held, 
and a committee of dissentient shareholders was formed, one of 
whom prosecuted a suit in equity to enjoin actions for calls, 
under an agreement made with the directors that such actions 
should be stayed to await the determination of this suit, and it 
was finally decided in his favor; it was held that a shareholder 
who had not joined in this proceeding, but who had waited 
until this suit was decided, without dissenting, would not after. 
wards be heard in a court of equity to claim a rescission of his 
contract of subscription on the ground of fraud.? But a dissen- 
tient shareholder was entitled to await the decision of a suit in 
equity brought for the purpose stated, and was not precluded 
from instituting a proceeding to annul his contract of subscrip- 
tion, by the mere fact that he did not file a separate bill before 
the termination of the suit in question. The filing of sucha 
bill, under the circumstances, would have been vexatious and 
improper. Under the same facts a shareholder, who, though 
not one of the so-called * dissentient shareholders,” that is, not 
one of those who had formally joined together and subscribed a 
fund for the purpose of defending actions for calls, had refused 
to pay his allotment, on the ground that his subscription had 
been obtained by fraud, but had failed to bring a suit to have 
his contract of subscription rescinded, in consequence of a cir- 
cular of the directors to the effect that they did not intend to 
bring any further actions for calls until the termination of the 
suit brought by the dissentient shareholders, was entitled to 


1 Lord Romilly, M. R., in Ashley’s would interpose a serious difficulty ; but 
Case, L. R. 9 Eq. 268, 268. In another the case went off on its merits. Heymann 
case the same learned judge expressed v. European Central R. Co., L. R. 7 Eq, 
the opinion, that a delay of four months, 154. 
after becoming acquainted with all the 2 Ibid. 
facts, before filing a bill for a rescission 3 Pawle’s Case, L. R. 4 Ch. 497. 
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have his name taken from the list of contributories after the 
company was ordered to be wound up.! 

Shares were allotted to A. (who had applied for them on the 
faith of a fraudulent prospectus) on the 14th day of July. After 
paying two calls he heard, in September, rumors that the pros- 
pectus was fraudulent. On September 28, he examined docu- 
ments at the company’s office, which convinced him that such 
was the case. On January 28 following, he filed a bill for a 
rescission, having done nothing in the meantime which amounted 
to an acquiescence. It was held that he came in time.? 

(3.) No Rescission when too late for a Restitutio in Integrum. 
—The person defrauded cannot make his election to rescind 
after events have transpired which render it impossible for him 
to tender a restitutio in integrum. He cannot, under the Scotch 
law, claim what is termed in that law a restitutio in integrum, 
where the circumstances have so changed that he cannot restore 
exactly what he purchased; and the law of England is said to 
be the same. This he is disabled from doing in the fol- 
lowing case: Where the company whose shares he was fraudu- 
lently induced to purchase has, since such purchase, with his 
consent, changed from an unincorporated to an incorporated 
company ; for this change disables him from restoring the very 
thing which he had been fraudulently induced to purchase, 
namely, the shares in the defunct unincorporated company. 
Ou the same grounds, one who had been induced by fraud 
to purchase shares in a company organized under the ‘cost 
book” principle could not recover back the money paid for 
them, after the company, with his consent, was registered as a 
company with limited liability.6 In such cases, although most 
of the persons who were responsible for the frauds in question 
became members of the new company, they did not thereby 
transfer to the new company a responsibility for the frauds 
committed by them while acting as agents of the old company.® 
For the same reasons, the person so defrauded cannot, after the 
happening of such a change, recover compensation of the new 
corporation in damages. He comes too late. The new corpora- 
tion is not the person who is guilty of the fraud; and though 


1 McNiell’s Case, L. R. 10 Eq. 608. 4 Western Bank of Scotland v. Addie, 
Directors Kisch, L. R.2H.1.99. 1H LL (Se.) 145, 166. 
* Clarke v. Dickson, El. Bl. & EL. § Clarke v. Dickson, El. Bl. & El. 148. 


148. ® Western Bank v. Addie, supra. 
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it is, by the express provisions of the statute by which it ig 
incorporated, made liable for the duties and the obligations 
incurred before incorporation (that is, the duties and obligations 
of the preceding company), yet this does not transfer to ita 
liability to be sued for frauds or other wrongful acts committed 
by its directors before its incorporation.! 

(4.) After the Commencement of winding-up Proceedings, the 
House of Lords has ruled that an application to be relieved 
from liability as a shareholder, on the ground of fraud practised 
by agents of the company in procuring the subscription, comes 
too late. But if the shareholder has repudiated the contract 
within a reasonable time, and has commenced proceedings to 
obtain a rescission before the conimencement of the winding-up 
proceedings, his right to a rescission will not be cut off by the 
fact that winding-up proceedings intervene before his suit for a 
rescission comes to a hearing.* Neither can a shareholder sustain 
an action at law on this ground against the company, to recover 
back the amount which he has paid on account of his subserip- 
tion, after winding-up proceedings have commenced, although 
he had repudiated his contract within a reasonable time after he 
had discovered the fraud, so that his action, but for the interven- 
tion of the winding-up proceedings, would have been in time 
The rule is applicable to a voluntary winding-up, as well as toa 
compulsory winding-up, the object of both proceedings being 
the same, namely, to realize the assets of the company for dis- 
tribution among its creditors, which assets include uncalled 
capital.® 

(5.) Rule in this Country.—In the United States there does not 
appear to be any fixed rule as yet established, like that of Oakes 
v. Turquand, and other English cases just cited, which cuts off 
the shareholder from claiming a rescission after the commencement 
of winding-up proceedings, without reference to the diligence he 
has exercised in discovering his rights and in repudiating the con- 
tract on account of the fraud practised upon him. Relief has 
been denied by the Supreme Court of the United States after 


1 Western Bank vy. Addie, supra. L. C., in Kent v. Freehold Land Co., L. BR. 
2 Oakes v. Turquand, L. R. 2 H. L. 8 Ch. 493. 
825. 4 Stone v. City § County Bank, 8 C. P. 
3 Reese River Co. v. Smith, L. R. 4 H. Div. 282. 
L. 64 (affirming s. c. L. R. 2 Ch. 604; 5 Stone v. City and County Bank, 8C. P. 
L. R. 2 Eq. 264, reversing s. c. 36 L. J. Div. 282, overruling Hall v. Old Talar- 
Ch, 385). Reaffirmed by Lord Cairns, goch Lead Mining Co., 3 Ch. Div. 749. 
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the intervention of proceedings in bankruptcy, but not upon the 
sole ground that, after the intervention of such proceedings, the 
application came too late. The ground taken was that the per- 
gon who has been induced to subscribe for shares of the stock 
of a corporation must use diligence in ascertaining his real po- 
sition ; and, if he finds that fraud has been practised upon him, 
he must be prompt in repudiating the contract. In the case in 
question the shareholder had slept upon his rights for three 
years, and did not repudiate the contract until an assignee in 
bankruptcy had brought an action for sums due on his subserip- 
tion; and it was held, on general principles of equity, that this 
repudiation of the contract came too late.' In a case growing 
out of the bankruptcy of the same company, Dillon, J., in a well- 
considered judgment, contrasted the decisions under the English 
Companies’ Act with the rule which should obtain in this country, 
where there is no registry of stockholders, as in England. He 
thought that this difference would indicate that a shareholder here 
ought not to be held bound to proceed with the same promptitude 
to discover his rights and disaffirm the contract, if fraudulent, as 
in England? We incline to think that the tendency of the 
American decisions will support this view. 

In an important case in Connecticut, where stockholders 
sought in equity a rescission of a subscription to the stock of 
the company fraudulently imposed upon them, it was objected 
that a decree for the complainants would deprive the company 
of all its assets and leave nothing for the creditors; but the court 
held this objection untenable, for there were no creditors before 
it? Where the case is not complicated with any question of 
estoppel urged on behalf of creditors or other stockholders, — 
where the case stands simply as a question between the cor- 
poration seeking to retain an advantage acquired through fraud, 
and a person who has been defrauded by its agent, — the ordinary 
rule of equity as to the time which will bar the person defrauded 
from claiming a rescission of his contract would obviously apply 

1 Upton v. Tribileock, 91 U. S. 45, 55. 97; Jones v. Turberville, 2 Ves. 11; Duke 
Mr. Justice Miller, with whom concurred of Beaufort v. Neald, 12 Cl. & Fin. 248, 
Mr. Chief Justice Waite and Mr. Justice 286; Smith’s Case, L. R. 2 Ch. 613; Den- 
Bradley, dissented from the result, but ton v. Macneil, L. R. 2 Eq. 352; Peel's 
not from the doctrine before stated. Mr. Case, L. R. 2 Ch. 684. 

Justice Hunt, who delivered the opinion 2 Upton v. Englehart, 3 Dill. 496, 505. 
of the court, cited Buford v. Brown, 6 B. 3 Ashmead v. Colby, 26 Conn. 287. 


Mon. 653; Beckford v. Wade, 17 Ves. 87, 
VOL. I. — 8. 14 
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in the same manner as though the question arose between two 
natural persons. 

Possibly the view of Caruthers, J., in a Tennessee case, is the 
correct one: The defrauded stockholder must notify the company 
aud claim a rescission before they incur liabilities on the faith of 
his contract. This of course assumes what obviously the lan- 
guage of the learned judge imports, — that a reasonable time hag 
elapsed, after discovering the fraud, to enable him to do so.! 

Where a stockholder in an insurance company had given his 
note, secured by real estate, for the balance of his subscription, 
and had stood by for two years without taking means to ascer- 
tain the truth or falsehood of the representations by which he 
was induced to become a stockholder, and in the meantime his 
note, so secured, was held out to the public as so much assets of 
the company, and bankruptcy finally supervened, it was held 
that, when sued by the assignee in bankruptcy for the unpaid 
balance of his subscription, his defence came too late.? 

In a case in the United States Circuit Court for the Eastern 
District of Pennsylvania, very similar in its facts to the last case, 
McKennan, J., after attempting to lay down a definite rule on 
the subject, expressed the opinion that, after bankruptcy, and 
when sued for the unpaid balances of his subscription by the 
assignee in bankruptcy, as the representative of the creditors, 
this defence was not available to the shareholder. Like Mr. 
Justice Miller, in the case of Farrar v. Walker,’ he placed his 
conclusion on the principle of estoppel. On similar grounds a 
defence of irregularities in the issue of stock was held by the 
Supreme Court of Ohio, in a recent case, not available to stock- 
holders in a suit brought against them by a receiver after insol- 
vency.® In Ruggles v. Brock such a defence was held unavailable 
to the stockholder when sued by the receiver of the company for 
the unpaid balance of his subscription. But the case was com- 
plicated with circumstances of fraud and acquiescence, for the 
defendant received dividends and served as a director. 


Seymour D. THompson. 
Sr. Louis, Mo. 
1 Cunningham v. Edgefield, &c. R. Co., ness and force of expression which char 


2 Head, 23. acterizes all of his judgments. 
2 Farrar v. Walker, 3 Dill. 506, n., % 3 Dill. 506, n. 


before Mr. Justice Miller at circuit. The * Michener vy. Payson, 13 N. B. R. 49, 51. 


opinion of Mr. Justice Miller in this case § Clarke v. Thomas, 84 Ohio St. 46. 
is one of the best illustrations of the clear- 


6 Hun, 164. 
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CONFLICT BETWEEN FEDERAL AND STATE 
DECISIONS. 


Our peculiar machinery of government by means of two terri- 
torially coexisting and, to a certain extent, co-ordinate sove- 
reignties assumes most startling features in the department of 
the judiciary. We have here not only two systems of courts, 
occupying the same territory while representing each a distinct 
and quasi-independent government, but two systems whose juris- 
diction is concurrent over a large class of cases, neither of which 
is responsible to the other or to any common superior as to those 
cases. This state of affairs would be strange enough even if these 
two sets of courts professed to follow the same authorities, or 
made it their paramount endeavor to bring themselves into har- 
mony with each other ; but what can be more extraordinary than 
to have these two courts, dealing with the same persons and 
occupying the same territory, openly assert and maintain their 
inalienable right to differ for all time upon fundamental questions 
of law. 

The general subject of the relations of the Federal courts to 
the State courts may be considered under four aspects, which 
may be roughly summarized as follows: 1. As to questions 
arising under the Constitution, the laws, and the treaties of the 
United States; 2. As to questions involving the construction of 
the Constitution or the statutes of a State; 3. As to questions 
involving the law of real or personal property; 4. As to ques- 
tions of ** general commercial law.” 

This division is manifestly not exhaustive, since it does not 
cover the field of torts, or of equity, or of evidence; but it is a 
sufficiently comprehensive division for our present purposes. 

I. Of course, as to all questions involving the construction or 
interpretation of the Federal Constitution, or of acts of Congress, 
or of treaties with foreign nations, the State courts yield obedience 
‘to the Federal courts, and, indeed, are directly subject to those 
courts by means of the appellate jurisdiction of the Supreme 
Court of the United States. 
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II. On the other hand, as to questions arising under the Con- 
stitution and statutes of the various States, the Federal courts 
have generally followed the decisions of the State courts, In 
this class of cases, however, the United States Supreme Court, ag 
we shall see, has frequently refused to be bound by the decisions 
of the State courts, and has declared itself free to disregard them 
rather than “ immolate truth, justice, and the law,” to quote the 
language of the court in a recent and celebrated case.} 

There are three distinct theories on which the United States 
courts might proceed in construing the statutes of a State: — 

1. That the construction of a State statute by the courts of 
the State is in no sense binding upon the Federal court; that it 

-may be followed, other things being equal, if it meets with the 
approval of the Federal court, but may be disregarded if the 
Federal court thinks it clearly erroneous or inequitable. This 
may be called the theory of concurrent authority, or, in one 
word, the theory of comity. 

2. That the construction of a State statute by the courts of 
the State is to be followed as a matter of convenience under the 
principle of stare decisis. But, if the later decisions of the State 
courts conflict with the earlier decisions of the same courts, or 
with the earlier decisions of the United States courts, then, on 
the theory of stare decisis, the United States courts will, or may, 
adhere to the earlier decisions, especially if rights have been 
acquired on the faith of such earlier decisions. 

8. That the construction put upon a State statute by the State 
judiciary becomes a part of the statute and a part of the law of 
the State, and that a United States court sitting in such State is, 
pro hac vice, a court of that State, and is absolutely bound to ad- 
minister the law of that State, and to enforce the statutes of the 
State as construed and interpreted by the courts of the State. 
This may be called the theory of absolute obligation. 

Much may be said in support of any one of these theories, and 
it is greatly to be regretted that the United States Supreme Court 
has not definitely accepted and committed itself to some one of 
them, instead of vaguely combining them, or alternately discard- 
ing them. 

The earlier decisions of the court are very strong in favor of 
the theory of absolute obligation. 


1 Gelpcke v. Dubuque, 1 Wall. 206. 
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Thus it was said by Mr. Justice Johnson, in the case of Shelby 
y. Guy 

“That the statute law of the States must furnish the rule of decision to 
this court, as far as they comport with the Constitution of the United States, 
jn all cases arising within the respective States, is a position that no one 
doubts. Nor is it questionable that a fixed and received construction of 
their respective statute laws in their own courts makes, in fact, a part of the 
statute law of the country, however we may doubt the propriety of that con- 
struction. It is obvious that this omission may, at times, involve us in 
seeming inconsistencies, as where States have adopted the same statutes, 
and their courts differ in the construction. Yet that course is necessarily 
indicated by the duty imposed on us to administer, as between certain in- 
dividuals, the laws of the respective States, according to the best lights 
we possess of what those laws are.” * 


In the case of Green v. Neal,’ Mr. Justice McLean gives some 
very forcible and logical declarations on this subject, and holds 
that, where a State court has reversed its own previous construc- 
tion of a State statute, the United States court will also reverse 
its construction of the same statute. Thus Mr. Justice McLean 
says, on page 297 : — 


“This court have uniformly adopted the decisions of the State 
tribunals respectively in the construction of their statutes. This has been 
done as a matter of principle in all cases where the decision of a State 
court has become a rule of property. 

“In a great majority of the causes brought before the Federal tribunals, 
they are called to enforce the laws of the States. The rights of parties are 
determined under those laws, and it would be a strange perversion of prin- 
ciple if the judicial exposition of those laws by the State tribunals should 
be disregarded. These expositions constitute the law, and fix the rule of 
property. Rights are acquired under this rule, and it regulates all the 
transactions which come within its scope. 

“It is admitted in the argument that this court, in giving a construc- 
tion to a local law, will be influenced by the decisions of the local tri- 

“The same reason which influences this court to adopt the construction 
given to the local law in the first instance, is not less strong in favor of 
following it in the second, if the State tribunals should change the con- 
struction. A reference is here made not to a single adjudication, but to a 


1 11 Wheat. 361, at p. 867. Taylor, 10 Wheat. 159; United States v. 
2 To the same effect are Elmendorf v. Morrison, 4 Pet. 124. 
6 Pet. 291. 
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series of decisions which shall settle the rule. Are not the injurious effects 
ou the interests of the citizens of a State as great in refusing to adopt the 
change of construction as in refusing to adopt the first construction? A 
refusal in the one case, as well as in the other, has the effect to establish in 
the State two rules of property. . . 

“If the construction of the highest judicial tribunal of a State form a part 
of its statute law as much as an enactment by the legislature, how can this 
court make a distinction between them? There could be no hesitation in 
so modifying our decisions as to conform to any legislative alteration in a 
statute; and why should not the same rule apply where the judicial branch 
of the State governmert, in the exercise of its acknowledged functions, 
should, by construction, give a different effect to a statute from what had 
at first been given to it? The charge of inconsistency might be made with 
more force and propriety against the Federal tribunals for a disregard of 
this rule than by conforming to it. They profess to be bound by the local 
law; and yet they reject the exposition of that law, which forms a part of 
it. Itis no answer to this objection that a different exposition was for- 
merly given to the act which was adopted by the Federal court. The 
inquiry is, what is the settled law of the State at the time the decision is made? 
This constitutes the rule of property within the State by which the rights of 
litigant parties must be determined.” 4 


And see the forcible language of Mr. Justice Bradley, in Town 


of South Ottawa v. Perkins :*— 


“Tt is declared by the Judiciary Act as a fundamental principle, ‘ that 
the laws of the several States, except where the Constitution, treaties, or 
statutes of the United States shall otherwise require or provide, shall be 
regarded as rules of decision in trials at common law in the courts of the 
United States in cases where they apply.’ Sect. 34. And this court has 
always held that the laws of the States are to receive their authoritative 
construction from the State courts, except where the Federal Constitution 
and laws are concerned; and the State Constitutions, in like manner, are 
to be construed as the State courts construe them. This has been so often 
laid down as the proper rule, and is in itself so obviously correct, that it is 
unnecessary to refer to the authorities. 

“ If, therefore, the law in question had never been passed upon by the 
State courts, the courts of the United States would, nevertheless, be bound 
to give to the Constitution of Illinois the same construction which the State 
courts give to it, and to hold a pretended act of the legislature void and not 
a law which the State courts would hold to be so. Otherwise, we should 
have the strange spectacle of two different tribunals, having co-ordinate 


1 To the same effect is Leffingwell v. Warren, 2 Black, 597. 
2 94 U. S. 260, 267, 268. 
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‘urisdiction in the same State, differing as to the validity and existence of a 
statute of that State, without any power to arbitrate between them. In 
speaking, however, of their jurisdiction as being co-ordinate, it is only 
meant that one has no power to enforce its decisions upon the other. As 
a matter of propriety and right, the decision of the State courts on the 
question as to what are the laws of the State is binding upon those of the 
United States.” 

All these cases seem to lay down unequivocally the doctrine of 
absolute obligation. On the other hand, a large number of cases 
seem to proceed either on the theory of comity and concurrent 
authority, or the theory of stare decisis. Thus, in the famous 
case of Gelpeke v. City of Dubuque} a series of decisions of the 
Supreme Court of Iowa had confirmed the right of the legislature 
of that State to authorize municipal corporations to subscribe to 
railroads extending beyond their limits, and to issue bonds 
therefor; but the Supreme Court of Iowa had afterwards altered 
their opinion, and had held that the issue of said bonds was un- 
authorized. It was held by the Supreme Court of the United 
States that they would not follow the last decision. One of the 
reasons assigned by Mr. Justice Swayne is that the bonds in 
question in that suit were issued and put upon the market after 
the first decision of the Supreme Court of Iowa, and before the 
last decision. Judge Swayne says, page 205: — 


“It is insisted that in cases involving the construction of a State law or 
Constitution, this court is bound to follow the latest adjudication of the 
highest court of the State. Leffingwell v. Warren is relied upon as authority 
for the proposition. In that case this court said it would follow ‘ the latest 
settled adjudications.’ Whether the judgment in question can, under the 
circumstances, be deemed to come within that category, it is not now 
necessary to determine. It cannot be expected that this court will follow 
every such oscillation, from whatever cause arising, that may possibly 
occur.” 

Judge Swayne then goes on to say that the earlier decisions of 
the courts of Iowa are in harmony with the adjudications of 
sixteen States of the Union, many of which were marked by “ the 
profoundest legal ability.” Judge Swayne further intimates that 
he might have decided the case on the ground that it was uncon- 
stitutional for the courts of Iowa to alter the rule previously laid 
down, so as to impair the obligation of the contracts entered into 


1 1 Wall. 176. 
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on the faith of the earlier decisions; but he destroys the force of 
these remarks by adding : — 


“ We are not unmindful of the importance of uniformity in the decisions 
of this court, and those of the highest local courts, giving constructions to 
the laws and Constitutions of their own States. It is the settled rule of this 
court in such cases to follow the decisions of the State courts. But there 
have been heretofore, in the judicial history of this court, as doubtless there 
will be hereafter, many exceptional cases. We shall never immolate 
truth, justice, and the law because a State tribunal has erected the altar 
and decreed the sacrifice.” 


The dissenting opinion of Mr. Justice Miller in this case is 
exceedingly able and quite exhaustive. 

The language of Mr. Justice Swayne in the majority opinion 
in this case clearly implies that the State court’s construction 
of a State statute is not per se binding on the United States 
court, but is to be followed, other things being equal, as a 
matter of comity. 

It is true the case before the court was one of extreme injus- 
tice on the part of the State judiciary, and the court might well 
have rested its decision on the ground hinted at by Mr. Justice 
Swayne, though that ground was, to say the least, a questionable 
one; namely, that the later decisions of the Iowa courts impaired 
the obligations of contracts entered into on the faith of former 
decisions. But Judge Swayne’s language goes much farther, 
and we ought not to let the apparent “ equities” of the case blind 
us to what seems a dangerous innovation upon the former theories 
and practice of the court, and a wide departure from the principles 
announced by the earlier decisions. The fact that this innovation 
and departure were in the interests, or apparently in the interests, 
of justice and right as opposed to repudiation and spoliation, 
makes the innovation and departure all the more dangerous, 
because it enlists the sympathy and disarms the criticism of those 
who should be the first to denounce and resist it. 

We are not unmindful that similar doctrine was announced by 
Mr. Chief Justice Taney and Mr. Justice Grier, in Rowan v. 
Runnels! and Pease v. Peck ;? but these cases seem to have been 
but temporary and sporadic departures from the former doctrine. 

In Butz v. City of Muscatine,’ the court went a step farther, 


1 6 How. 184. 27 How. 595. * 8 Wall. 575. 
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and held that where the decision of a State Supreme Court con- 
strued a State statute as not giving to creditors certain rights 
which, in the opinion of the United States court, the statute did 
give them, in such case the United States court would disregard 
the construction of the State statute, on the ground that, by so 
construing the statute, the State court had impaired the obliga- 
tion of contracts entered into in view of that statute. 

In other words, the United States courts will not follow a State 
court construction of a State statute if it thinks that construction 
is erroneous, and if it thinks injustice will arise therefrom.! 

Two or three cases may be noticed as bearing on the stare 
decisis theory. 

In Morgan v. Curtelius,? it was held that a contrary decision of 
the State court subsequent to the decision of the United States 
Circuit Court in the case at bar could not “ make that erroneous 
which was not so when the judgment of that court was given,” 
and that judgment was “ therefore affirmed.” 

But in United States v. Morrison,’ the opposite rule was acted 
on, and the judgment of the United States Circuit Court was 
reversed, on account of a subsequent decision of the Court of 
Appeals of Virginia. 

In the very recent case of Fairfield v. County of Galatin, it 
appeared that the United States Supreme Court had, in the 92d 
U.S., construed the Constitution of Illinois of 1870 as prohibiting 
donations by municipalities to railroad companies, and the issuing 
of bonds therefor. Prior to that decision, the Supreme Court of 
Illinois had construed the Constitution otherwise. This fact, 
however, was not called to the attention of the United States 
Supreme Court when the case in 92d U.S. was decided. It was 
now called to the attention of the court, and the court followed 
the construction of the State court. 

The opinion of Judge Strong in this case says that the inter- 
pretation of the highest court of the State ‘is accepted as the 
true interpretation, whatever may be our opinion of its original 
soundness. Such has been our general rule of decision. Un- 
doubtedly, some exceptions to it have been recognized. One of 


1 See Havemeyer v. Iowa County, 3 2 20 How. 1. 
Wall. 294; Thomson v. Lee County, id. 3 4 Peters, 124. 
827; Lee County v. Rogers, 7 id. 181; * Not yet reported. 


Chicago v. Sheldon, 9 id. 50, 55; Olcott v. 
Supervisors, 16 id. 678. 
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them is, that when the highest court of a State has given different 
constructions to its Constitution and laws at different times, and 
rights have been acquired under the former construction, we haye 
followed that and disregarded the latter.” The learned justice 
proceeds to show that this case is not within the exception, and 
that it is the duty” of the court to follow the State decisions in 
this case. 

It could be wished that, in this latest decision of the court, the 
learned justice had formulated a little more definitely the rule 
and the exceptions. It seems to be still doubtful where the 
“duty” of the Federal court ends and its independent authority 
begins. 

Indeed, it is doubtful where statutory construction itself ends 
and common law begins. 

Thus, in Olcott v. Supervisors,' the validity of certain “ county 
orders’ was called in question. They were issued under an act 
of the legislature of Wisconsin in aid of a railroad company. The 
Supreme Court of Wisconsin had, subsequently to the issue of 
these “ orders,” held the act to be unconstitutional, because the 
building of a railroad by a corporation was not an object in which 
the public was interested, or for which the levy of a tax was law- 


ful. But the United States Supreme Court says, by Strong, J., 
that the decision of the Supreme Court of Wisconsin was nota 
construction of the Constitution, or of a statute of the State, but 
a determination of the uses for which taxation was authorized, 
not by the Constitution of Wisconsin, — for no express provision 


of that Constitution was applicable, — but by general principles 
of law. 


“ Now, whether a use is public or private is not a question of Constitu- 
tional construction. It is a question of general law. It has as much 
reference to the Constitution of any other State as it has to the State of 
Wisconsin. Its solution must be sought not in the decisions of any single 
State tribunal, but in general principles common to all courts. The nature 
of taxation, what uses are public and what are private, and the extent of 
unrestricted legislative power, are matters which, like questions of com- 
mercial law, no State court can conclusively determine for us. This con- 
sideration alone satisfies our minds that Whiting v. Fond du Lac Counly 
furnishes no rule which should control our judgment, though the case is 
undoubtedly entitled to great respect.” 


16 Wall. 678. 
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The learned justice seems to overlook the fact that the real 
question in this case is whether or not a certain statute of the 
State of Wisconsin is or is not a law of the State. This would 
seem to be pretty clearly a case of statutory construction. The 
Supreme Court of Wisconsin had held the statute void ; that is, 
no statute at all. The United States Supreme Court, notwith- 
standing, hold it valid; that is, part of the existing law of the 
State of Wisconsin. 

The learned justice, however, does not rest the case on this 
point. He proceeds to say that there is another consideration 
leading to the same conclusion : — 


«This court has always ruled that if a contract when made was valid 
under the Constitution and laws of a State, as they had been previously 
expounded by its judicial tribunals, and as they were understood at the 
time, no subsequent action by the legislature or the judiciary will be re- 
garded by this court as establishing its invalidity. Such a rule is based 
upon the highest principles of justice. Parties have a right to contract, 
and they do contract, in view of the law as declared to them when their 
engagements are formed. Nothing can justify us in holding them to any 
other rule.” 


The judge proceeds to say (p. 691) that the orders were issued 
in February, 1869, and it was not until 1870 that the Supreme 
Court of the State decided that the statute was invalid. “ Prior 
to 1870, it seems to have been as well settled in Wisconsin as 
elsewhere, that the construction of a railway was a matter of 
public concern, and not less so because done by a private corpo- 
ration.” He proceeds to review the authorities in Wisconsin, and 
concludes (p. 695) that, when these “orders were issued, the 
declared law” of the State was that such legislation was valid, 
and hence the last decision of the Supreme Court of the State 
was not binding on this court. 

From this opinion the Chief Justice and Judges Miller and 
Davis dissented. 

It would well repay us to examine fully and critically the 
decisions on this very interesting branch of our topic; but we 
desire to call attention to the questions arising under the un- 
written laws of the States. 

We shall only say, in closing this branch of the subject, that 
there seem to be two fatal objections to the theory of comity, — 
namely, first, that the United States courts are not called upon 
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to determine what ought to be the law of a State, but what is the 
law of the State; and, second, that a State statute either is lay 
or is not, — it cannot both be and not be valid in the same jurisdig. 
tion. If a State statute is unconstitutional now, it one was 
so, and is as if it never had been. 

See on this point the cogent reasoning of Judge Dillon, in King 
v. Wilson.! 

III. As to questions affecting property rights in the various 
States, the United States courts have always professed, and in the 
main have practised, the theory of strictly following the decisions 
of the courts of the State in which the property is located. 

This rule has been, of course, most rigidly adhered to with 
regard to real property. In the domain of personal property the 
line of demarcation is not always carefully defined between the 
law affecting transmission of title and the law of contracts,— 
the former being considered by the Federal courts as local State 
law, and the latter as “ general commercial law.” 

In Polk’s Lessee v. Wendell,? which was an action involving the 
title to land in Tennessee, the court, after discussing the question 
involved, and declaring its opinion that the course of decisions in 
the State courts on the question was a course of “ glaring im- 
policy,” proceeds to say (p. 302), by Johnson, J.: — 

“THE SOLE OBJECT for which jurisdiction of cases between citizens of 
different States is vested in the courts of the United States, ts to secure to 
all the administration of justice, upon the same principles on which it is 
administered between citizens of the same State. Hence this court has 
never hesitated to conform to the settled doctrines of the States on landed 
property where they are fixed, and can be satisfactorily ascertained; nor 
would it ever be led to deviate from them, in any case that bore the sem- 
blance of impartial justice.” 

The judge, however, intimates further on that there is no 
absolute and unyielding obligation imposed on the Federal courts 
to follow the decisions of the State courts, even on these ques 
tions. He says (p. 306): “ We will respect the decisions of 
the State tribunals, but there are limits which no court can 
transcend.” 

In Jackson v. Chew, the court had occasion to consider the 
construction and validity of a devise of lands in New York. 
The court say, by Thompson, J. (p. 162) : — 


1 1 Dillon, 555. 2 & Wheat. 293. * 12 Wheat. 153. 
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“The inquiry is very much narrowed by applying the rule which has 
uniformly governed this court, that where any principle of law, establishing 
a rule of real property, has been settled in the State courts, the same rule 
will be applied by this court that would be applied by the State tribunals. 
This is a principle so obviously just, and so indispensably necessary, under 
our system of government, that it cannot be lost sight of.” 


And again (p. 167) : — 

“It has been urged, however, at the bar, that this court applies this 
principle only to State constructions of their own statutes. It is true that 
many of the cases in which this court has deemed itself bound to conform 
to State decisions have arisen on the construction of statutes. But the 
same rule has been extended to other cases; and there can be no good 
reason assigned why it shonld not be, when it is applying settled rules of 
real property. This court adopts the State decisions, because they settle 
the law applicable to the case; and the reasons assigned for this course 
apply as well to rules of construction growing out of the common law 
as the statute law of the State, when applied to the title of lands. And 
such a course is indispensable in order to preserve uniformity; other- 
wise the peculiar constitution of the judicial tribunals of the States and 
of the United States would be productive of the greatest mischief and 
confusion.” 


Here again, however, we seem to be brought back to the 
principle of comity rather than absolute obligation. The de- 
cisions of the States are to be followed, because it would be 
inconvenient and embarrassing to do otherwise ; not because those 
decisions are the law of the State, and are binding per se on the 
Federal tribunals. 

It would far transcend the limits of a single paper to discuss 
in detail, as we should like to do, and as perhaps we may here- 
after do, the history of the cases on these two points; namely, 
the effect of State decisions construing State statutes, and of 
State decisions on laws of property. Are such decisions to be 
followed because (a) they are sound, and commend themselves 
to the conscience of the Federal court; or (6) because it is 
desirable to have uniformity between the two jurisdictions ; or 
(e) because such decisions are part of the fundamental law of the 
State, and are obligatory on all courts, whether acting under 
Federal or State authority? If the last view is the correct one, 
then at what stage of State adjudication does a principle of law 
become obligatory ; — what is the test of “ settled law”? These 
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and numerous other questions are inviting, but cannot now be 
considered. We pass on to our remaining object of inquiry, 

IV. As to questions of “ general commercial law.” 

In this large and increasing class of cases, dealing with the 
construction of contracts, and with commercial transactions jn. 
volving enormous sums of money, in comparison with which the 
litigation affecting title to lands or chattels sinks into insignifi- 
cance, the Supreme Court of the United States has repeatedly. 
announced its independence of the authority of the State 
courts. 

In the great case of Swift v. Tyson,’ which was a case coming 
up upon a certificate of division from the Circuit Court of the 
United States for the Southern District of New York, Judge 
Story, delivering the opinion of the court, discusses the question 
whether the decisions of the courts of New York upon the ques- 
tion involved were binding upon the United States court. The 
question was, whether one who received a promissory note or 
bill of exchange on account of a precedent debt was a pur 
chaser for a valuable consideration, so as to be entitled to the 
rights of an innocent holder for value. Judge Story holds that, 
as to contracts and other instruments of a commercial nature, 
the true interpretation and effect whereof are to be sought, not 
in the decisions of the local tribunals, but in the general prin- 
ciples and doctrines of commercial jurisprudence, * the decisions 
of the local tribunals upon such subjects are entitled to and will 
receive the most deliberate attention and respect of this court; 
but they cannot furnish positive rules or conclusive authority by 
which our own judgments are to be bound up and governed.” 
This decision of Judge Story’s has been followed ever since; 
and the doctrine has been repeatedly reiterated that the courts 
of the United States are, upon questions of commercial or com- 
mon law, independent of the decisions of the courts of the State 
in which the action is tried. 

1. This state of affairs leads, of course, to glaring absurdities, 
and not infrequently to very evident injustice. The principle of 
stare decisis, when applied by two independent and co-ordinate 
systems of courts, occupying the same territorial limits, and to 
great extent possessing concurrent jurisdiction, becomes, instead 
of an element of stability and certainty in jurisprudence, an ele 


1 16 Peters, 1. 


XUM 


CONFLICT BETWEEN FEDERAL AND STATE DECISIONS. 228 


ment of disorder and uncertainty. What is to be said of a civilized 
society where, upon precisely the same state of facts, a court on one 
side of the street will decide in favor of plaintiff, and a court on 
the other side of the street will decide in favor of defendant, and 
where this contrariety of decision upon the questions involved 
must remain for ever, since there is no court which can reconcile 
the conflict ? 

The case just referred to furnishes a most striking instance of 
this conflict in the great commercial State of New York, on one 
of the most fundamental principles of commercial law. The case 
of Swift v. Tyson,! cited above, held that a pre-existing debt was 
a valuable consideration, constituting the transferee of a nego- 
tiable instrument a bona fide purchaser for value. This case came 
up from the Southern District of New York, and it was admitted 
by Judge Story, in his opinion, that the drift of the decisions in 
the State of New York was to the opposite effect ; but he claimed 
that the Court of Errors had never committed itself to that 
doctrine. Since then, however, the doctrine has become fully 
settled in the jurisprudence of New York, directly contrary to 
the decision in the Federal courts.? 

What is the consequence? It is impossible for a New York 
lawyer to advise his client with any certainty as to his rights. 
What would be his rights in one court would become no rights 
at all in the other court. 

So, as to the power of a common carrier to restrict his liability 
for the negligence of his servants, it was held by the Supreme 
Court of the United States, in a very exhaustive opinion by Mr. 
Justice Bradley, in the case of The Railroad Company v. Lock- 
wood,’ that it was against public policy for a common carrier to 
be allowed to limit his liability for the negligence of himself or 
his servants, and that such a limitation was void. This case came 
up on writ of error from the Circuit Court of the United States 
for the Southern District of New York; and on this very ques- 
tion the Court of Appeals of New York had repeatedly ruled, 
and has since repeatedly ruled, to the opposite effect. Even if the 
dicta in the New York cases can be reconciled with the dicta in 
the Federal case, yet the facts in the various cases are so closely 


1 16 Peters, 1. N. Y. 286; Moore v. Ryder, 65 N. Y 
2 See Lawrence v. Clark, 36 N. Y. 128, 488. 
and cases cited; Weaver v. Barden, 49 317 Wall. 857. 
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analogous and so nearly identical, that they cannot possibly be 
distinguished. The result of this ruling is that the New York 
Central Railroad Company is liable to the citizens of other States 
in a large class of cases where it is not liable to citizens of itg 
own State. 

So, again, as to what constitutes the locus contractus in the 
ease of negotiable instruments, the Court of Appeals of New 
York and the Supreme Court of the United States are in conflict. 
The Court of Appeals held, in the case of Jewell v. Wright, that 
a note made, dated, and payable in this State was a New York 
contract, even though first negotiated in another State, and was 
void for usury in the State of New York, if discounted at a 
greater rate of discount than is legal under the New York usury 
laws. In the case of Tilden v. Blair,? the Supreme Court of the 
United States held that, where a draft was drawn, dated, payable, 
and accepted in New York State, but was an accommodation 
draft, and was first negotiated in Illinois, it was an Illinois con- 
tract, and was not governed by the New York law as to usury. 
The effect of this has been, within the writer's own experience, 
that a case has been decided in favor of plaintiffs where usury 
was pleaded, by simply removing it into the United States Circuit 
Court under the act of 1875, the plaintiffs being citizens of Mas- 
sachusetts, and having purchased the bill in Massachusetts, and 
by the removal obtaining the benefit of the decision in Tilden v. 
Blair, to the effect that the bill was a Massachusetts contract, 
and not void for usury under the New York statutes. If the 
draft had been held by a citizen of New York, who could not 
have removed into the United States court, this defence would 
have been sustained, and the plaintiff would have been defeated. 
It needs no further illustration to show the inconvenience and 
absurdity of this state of affairs.* 

2. But not only is this state of affairs inconvenient and absurd, 
but, as it seems to us, it is contrary to the spirit of the Constitu- 
tion of the United States. It necessarily subverts the true relations 
of the State and the general government. It makes the general 
government superior, on questions affecting the contract rights 


1 80 N. Y. 259. distinguishes the case of Jewell v. Wright 

2 21 Wall. 241. from Tilden v. Blair, but as an illustration 

8 A very recent decision of the New of the principles under discussion the text 
York Court of Appeals (not yet reported) remains substantially correct. 
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of individuals, to the State government, at least so far as the 
judiciary is concerned. The only practicable method of recon- 
iling these conflicting decisions on elementary principles of law, 
such as we have enumerated, is by the yielding of one court or 
the other. Manifestly, the Federal court will not yield; and 
there is therefore a strong pressure brought to bear upon the 
State courts, for the sake of harmony, and for the sake of the 
welfare of the citizens, to yield to the Federal court. We main- 
tain that the proper and legitimate vocation of the Federal court 
is not to make law, or even to declare law for the States as regards 
property rights, personal rights, or contract rights, but simply to 
ascertain the law of the State, and to enforce that law. Thus, 
when a case is tried in the Federal court located in New York 
or in Massachusetts, it is the duty of that court to enforce the 
actual law of that State, and not to enforce some theoretical, 
general principle supposed to pervade the general law of the 
country. The decisions of the Court of Appeals of New York, 
or of the Supreme Judicial Court of Massachusetts, on a question 
of commercial or common law, are as much a part of the system 
of law prevailing in the State of New York or in the State of 
Massachusetts as are the statutes of the State legislature. They 
become just as much a vital and integral portion of the jurispru- 
dence of the State. Contracts are entered into with regard to 
them. Property rights are transferred with a view to them. 
To have a Federal court sitting in the same jurisdiction arbi- 
trarily disregard such decisions, and follow decisions of the Fed- 
eral court at Washington, is to abrogate the laws of the State, 
and to set at defiance the will of the people as expressed in those 
laws. 

In other words, to recur to our first illustration, the courts of 
New York have held that one who receives negotiable paper on 
account of a preceding indebtedness, parting with no security or 
rights on the faith of that negotiable paper, is not a bona fide 
holder for value, and is not entitled to recover where there are 
defences to the paper. The legislature of the State has acquiesced 
in this decision for years ; the people of the State have acquiesced 
in it. It is a part of the fundamental law in view of which persons 
are daily acting ; and yet the Circuit Court of the United States 
considers itself at liberty to disregard, and under the decisions of 
the Supreme Court is bound to disregard, this fundamental prin- 
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ciple of the State law, and to substitute for it a principle an. 
nounced by the Federal courts, which exactly reverses the wil] 
of the courts, the legislature, and the people of the State of New 
York. 

3. But not only is this state of affairs absurd and inconvenient, 
and contrary to the spirit of our Constitution, but it is contrary to 
the elementary principles of Anglo-Saxon jurisprudence. It makes 
the judiciary of the United States not only superior to the judiciary 
of the State, but superior to the legislative power of the land. For, 
observe, courts are as a general rule subordinate to the legislature, 
If the court errs, the legislature can correct it. If the court es- 
tablishes a principle which results injuriously to the community, 
the legislature by statute can amend it. But what legislature is 
to control the Supreme Court of the United States? Manifestly 
not the legislatures of the States, except so far as that court 
chooses to be controlled. Manifestly not the Congress of the 
United States, because that Congress has no jurisdiction except 
in the matters specifically committed to it by the Constitution. 
(Questions of commercial and common law are surely not embraced, 
unless perhaps as to inter-state transactions, even by the most 
jatitudinarian construction, under these provisions. If Congress 
can legislate as to what constitutes a valuable consideration ; if 
Congress can legislate as to what are the rights of a common 
carrier with reference to restricting his liability as to negligence; 
if Congress can legislate as to what shall constitute the locus con- 
tractus with reference to a debt, —then we have thrown down 
well-nigh all the barriers that divide the State from the Federal 
legislature, and we have made Congress all but omnipotent in 
the land. If we do not go to this extreme, then, as we have 
already said, we have the anomaly of a system of courts which 
is practically irresponsible to any legislative body. 

But, it will be said, the legislature of the State can pass stat- 
utes, and those Statutes will be followed by the Federal courts, 
even though the decisions of the State courts on the same sub- 
ject are disregarded. 

But it is by no means clear that such statutes would be in all 
cases regarded as binding by the Federal courts. 

The legislation of the State legislatures must conform the rules 
of law to the decisions of one or the other of the tribunals. If 
the legislature should decide in favor of the Federal doctrine, of 
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course the State courts would be bound to follow, and would 
follow, the statutes; but if the legislature should decide in favor 
of the State rule, it is by no means certain that the United States 
courts would feel bound to obey the legislative decree. Thus, 
in the case of Watson v. Tarpley,} it was held that, where a statute 
of Mississippi forbade a suit upon a bill which had not been ac- 
cepted until after its maturity, it could have no effect upon suits 
brought in courts of the United States. This ruling might very 
readily have been defended on the ground that this was a ques- 
tion of practice; but the statute went farther, and sought to 
make the right to recover dependent upon the proof of subsequent 
presentment, protest, and notice of non-payment. 

On this point the court says, after citing the case of Swift v. 
Tyson (see page 521) : — 

“The general commercial law being circumscribed within no local limits, 
nor committed for its administration to any peculiar jurisdiction, and the 
Constitution and laws of the United States having conferred upon the 
citizens of the several States and upon aliens the power or privilege of 
litigating and enforcing their rights acquired under and defined by that 
general commercial law, before the judicial tribunals of the United States, 
it must follow by regular consequence that any State law or regulation, the 
effect of which would be to impair the rights thus secured, or to devest 
the Federal courts of cognizance thereof, in their fullest acceptation under 
the commercial law, must be nugatory and unavailing. The statute of 
Mississippi, so far as it may be understood to deny or in any degree to 
impair the right of a non-resident holder of a bill of exchange, immediately 
after presentment to and refusal to accept by the drawee, and after protest 
and notice, to resort forthwith to the courts of the United States by suit 
upon such bill, must be regarded as wholly without authority and inoper- 
ative. The same want of authority may be affirmed of a provision in the 
statute which would seek to render the right of recovery by the holder, 
after regular presentment and protest, and notice for non-acceptance, de- 
pendent upon proof of subsequent presentment, protest, and notice for non- 
payment. 

“A requisition like this wonld be a violation of the general commercial 
law which a State would have no power to impose, and which the courts of 
the United States would be bound to disregard.” 


There seems, indeed, to be no more reason why the courts of 
the United States should be bound to obey the statutes of a State 
on subjects of ‘* general commercial law,” than why they should 
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be bound to follow the decisions of the State courts on the same 
subjects. The decisions are as much part of the law of the State 
as the statutes. If the legislatures have power to enact, the 
courts have equal power, in the absence of legislation, to adjudge, 
It would seem to follow that either the Federal courts are wrong 
in their views as to the effect of State decisions on questions of 
general commercial law, or they are bound to disregard the 
statutes of the State on those subjects. The decisions of the 
courts, when acquiesced in by the legislature, are thereby ratified 
by the legislature as thoroughly as if they were embodied in 
positive enactments. There can be no question of this. And 
the ratification on the part of the legislature is acquiesced in by 
the people when, for a long time, their representatives in the 
legislative body have failed to repudiate the doctrines of the 
courts. 

It follows, then, that when the courts of the United States 
oppose themselves to the decisions of the State courts, they 
oppose themselves, also, to the will of the legislature, and of 
the people of the State; and they make themselves pro hac vice 
absolute and irresponsible legislators. 

The eminent learning and integrity which have always char- 
acterized and now characterize the bench of the United States 
Supreme Court are so universally recognized that it can hardly 
be necessary for us to disclaim any spirit of hostility to the 
Federal courts in calling attention to the irresponsible character 
of their power. We desire simply to ask whether it is wise and 
prudent to increase or perpetuate that power. 

Two questions growing out of this discussion naturally sug- 
gest themselves, in conclusion : — 

Is there such a thing as “general commercial law,” as dis- 
tinguished from State law ? 

What remedy, if any, is there for the encroachments of the 
Federal judiciary upon the domain of the State authorities? 

These questions we do not now propose to discuss. We merely. 
wish to call attention to the importance of this general subject. 


B. HoRNBLOWER. 
New York. 
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APPELLATE COURT OF ILLINOIS.— FIRST DISTRICT. 
[Opinion filed Nov. 5, 1879.] 


CHRISTIAN KASSING et al. v. CATHARINE KEOHANE. 


The action of forcible detainer can be maintained only where the plaintiff seeks to obtain 
possession of real property. It will not lie for the recovery of the possession of a house, 
which is personal property. 

A distress warrant can be levied only upon the personal property of the tenant. 

Where, therefore, appellee leased a lot to F. for a term of years, who erected a dwelling- 
house and shop thereom; and subsequently F. abandoned his family, and his wife leased 
the house to appellants, who resided therein at the time of the commencement of this action; 
and the ground-rent being unpaid, appellee levied a distress warrant upon the house, sold 
the same thereunder, purchased the same herself, and then brought forcible detainer 
against the tenants to recover the possession, — Held, that in any view of the case the 
plaintiff could not recover; for, if the house was real property, the distress proceedings 
passed no title to the plaintiff, and if it was personalty, possession could not be obtained 
by an action of forcible detainer. 

A dwelling-house is prima facie real property, and in the absence of any agreement changing 
its character will be so held. 


Error to the Circuit Court of Cook County. The facts are stated in the 


opinion. 

Sawin & Jones, for plaintiffs in error. 

Gardner & Schuyler, for defendant in error. 

Barer, P..J. This was an action of forcible detainer brought by 
Catharine Keohane against Christian Kassing, Michael J. Cahill, and 
Margaret Cahill, to recover possession of a certain dwelling-house situate — 
on premises in Chicago, previously leased by the plaintiff to one Julius 
Feiberg. The facts upon which the rights of the party depend, so far as 
they are disclosed by the record, are briefly as follows : — 

On the 13th day of October, 1873, the premises in question being vacant, 
the plaintiff leased the same for a term of five years from that date to said 
Feiberg, reserving an annual rent of $75, payable quarterly in advance, the 
lessee also agreeing to pay all taxes on such improvements as he might put 
thereon. Shortly afterward Feiberg erected on said premises a dwelling- 
house, with a carpenter shop attached thereto, and occupied said dwelling- 
house as a residence for himself and family for something over two years, 
when, in consequence of ill-treatment, his family left him and went to live 
in another part of the city. On leaving, Mrs. Feiberg took with her a 
portion of her furniture, leaving the residue in two rooms of the house. 
Shortly afterwards Feiberg disappeared, and has not since returned. The 
rent was paid by Feiberg up to the time of his disappearance, after which 
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his wife continued to pay it for a short time. Mrs. Feiberg, after her hug 
band went away, returned to and took possession of the house, and, in pur- 
suance of an order entered in a divorce suit brought by her against her 
husband, rented the house, except two rooms occupied by her furniture, to 
the defendant Cahill. At the commencement of this suit the defendants 
held possession of the premises as tenants of or by virtue of some other 
right derived from her. 

On the 11th day of June, 1877, the plaintiff. claiming a considerable 
amount of rent in arrears, issued her distress warrant, to be levied upon 
the dwelling-house and carpenter shop, and afterwards obtained judgment 
in the distress proceedings, under which the property distrained was sold, 
she herself becoming the purchaser. After such sale the plaintiff demanded 
possession of the property so sold, from the defendants, which being refused, 
the present suit was brought. 

It is manifest that, under this state of facts, the present suit cannot be 
maintained. The action of forcible detainer is maintained only where the 
plaintiff seeks to obtain possession of real property. If the house in ques- 
tion is to be regarded as personal and not real property, this action will 
not lie: The only right of possession shown by the plaintiff is that obtained 
under the judgment and sale in the distress proceedings. But a distress 
warrant can only be levied upon the personal property of the tenant. It 
is only upon the assumption that the house was a chattel that any rights 
can be claimed through that proceeding. In fact, it seems immaterial 
whether the house be deemed real or personal property, so far as this suit 
is concerned. If the former, the distress proceedings were ineffectual in 
passing any title to the plaintiff; if the latter, possession caunot be ob- 
tained through the instrumentality of this suit. 

Either view is fatal to the plaintiff's recovery. 

It may be remarked that a dwelling-house is, prima facie, real property, 
and, in the absence of any agreement changing its character, it will be so 
held. We fail to find in the record any evidence of an agreement between 
the plaintiff and his tenant under which the house can be held to be a mere 
chattel. It must then be presumed to be a part of the realty, and so not 
subject to levy upon a distress warrant. No facts appear in the record 
tending to establish a termination of the tenancy prior to the commence- 
ment of this suit. We are unable to discover any principle upon which 
this suit can be maintained. The judgment being against well-settled 
principles of law, must be reversed and the cause remanded. 


Judgment reversed. 
NOTES. 


Of the correctness of the above decision, and of the principles therein 
stated, there can be no doubt. Prima facie, all buildings, and especially — 
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dwelling-houses, belong to the owner of the land on which they stand as part 
of the realty, and the burden of proof is upon those who claim that they are 
personal property to show that they retain that character. Howard v. Fessen- 
den, 14 Ailen, 128; Madigan v. McCarthy, 108 Mass. 307; Smith v. Benson, 
1 Hill, 176; Dooley v. Crist, 25 Ill. 556; Meyers v. Schemp, 67 Ill. 469; Curtiss 
y. Hoyt, 19 Conn. 165. The character of personal property, and the right of 
removal thereof as against the owner of the soil, may of course be preserved 
by an agreement previous to its annexation between the owner of the soil and 
the owner of the chattel that the same shall be considered as personal prop- 
erty removable by its owner, notwithstanding its annexation to the soil. 
Howard v. Fessenden, supra; First Parish of Sudbury v. Jones, 8 Cush. 190; 
Curtis v. Riddle, 7 Allen, 187; Hartwell vy. Kelly, 117 Mass. 237; Feimster v. 
Johnson, 64 N. C. 259; Aldrich v. Parsons, 6 N. H. 555; Coleman v. Lewis, 27 
Penn. St. 291; Alexander v. Touhy, 13 Kan. 64; Curtiss v. Hoyt, supra ; Jewett 
v. Partridge, 12 Me. 243; Goodman v. H. & St. Jo. R. R. Co., 45 Mo. 33. 

As between landlord and tenant, buildings moved or erected upon the 
demised premises by a tenant for years, principally for the purposes of trade, 
or business in the nature of trade, at least when capable of removal in an 
integral condition, may be removed by such tenant as trade fixtures. Holmes 
v. Tremper, 20 Johns. 29 (a cider-mill); Van Ness v. Pacard, 2 Pet. 137, 
Lawton vy. Lawton, 3 Atk. 13, and Dudley v. Ward, 1 Ambl. 113 (engine- 
houses) ; Antoni v. Belknap, 102 Mass. 193 (a wooden ice-house); Dubois v. 
Kelly, 10 Barb. 496 (a building described as a ‘‘ shed, stable, store-room, and 
barn,’”’ and used in connection with a tavern); Ombony v. Jones, 19 N. Y. 234 
(a building erected by the tenant of a hotel for use as a ball-room) ; see also 
Whitehead v. Bennett, 27 L. J. N. 8. Ch. 474. Dwelling-houses, being intended 
for purposes of habitation, are equally necessary to all classes of persons, and 
when used solely or principally for such purposes, or merely with the view of 
adding to the yearly value or income of the land, cannot properly be said to 
be accessory to a trade, and are generally not removable. See Ewell on Fix- 
tures, 118, 133; Cannon v. Hare, 1 Tenn. Ch. 36; Reid v. Kirk, 12 Rich. Law, 
54; Kissam v. Barclay, 17 Abb. Pr. 360. 

In Cannon vy. Hare, supra, the lessee of a dowress erected on a city lot a 
row of buildings framed in the shop, each part marked for its particular position, 
and raised without framing on a brick foundation, with brick chimneys and 
composition roof entire, and rented the lower rooms for stores, and the upper 
rooms for bedrooms; and it was held that these buildings passed, on the death 
of the dowress, to the remainder-man, and that the lessee was neither entitled 
to remove them yor to compensation for their value. 

In Reid v. Kirk, supra, a summer-house built by a tenant in the usual way 
of building a dwelling, and occupied as a dwelling-house for nearly thirty 
years, was held not removable as against the owner of the fee. 

Where the building is used both as a residence and for trade purposes, the 
question is, For which purpose was it principally built ? If built principally for 
4 dwelling-house for the family, independently of carrying on the trade, it may 
not be removed. Van Ness v. Pacard, 2 Pet. 137, 147. 

Buildings not removable as trade fixtures, and even dwellings, may, how- 
ever, be removed when they are so temporarily constructed and attached to 
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the soil as to show plainly an intention that they should retain their chattel 
nature and remain the property of the tenant, as was the case in Farant y, 
Farant, 2 Wash. Law Rep. 137, where the wooden dwelling stood on blocks 
or rollers, and was not fastened to the ground, being so built for the purpose 
of removal, if necessary. Robinson v. Wright, 2 McArthur, 54, is a case very 
similar to the one last cited, and was also decided in the same way. See also 
Krounse vy. Ross, 1 Cranch C. C. 368; O’ Donnell v. Hitchcock, 118 Mass. 401; 
Mills v. Redick, 1 Neb. 437; Wansbrough v. Maton, 4 Ad. & E. 884 (a wooden 
barn); Wiltshear v. Cottrell, 1 Ell. & Bl. 674 (a granary); see, however, Lan- 
don v. Platt, 34 Conn. 517. In these and similar cases, however, the buildings 
are removable not as fixtures properly so called, but as mere chattels which 
have never changed their nature as chattels. 

In order, however, to give effect to the intention of a party not to make an 
erection a permanent accession to the realty, the person making the improve- 
ment must have the right to determine whether or not the erection shall 
become a part of the realty; and if, as between himself and the owner of the 
soil, he has no right to erect the same as property separate and distinct from 
the freehold, an intention to do so, no matter how clearly manifested, is of no 
avail. Ogden v. Stock, 34 Ill. 522. In this case, the purchaser of a city lot 
under a contract of purchase (providing that upon default in any of the pay- 
ments the vendor might terminate the agreement, and treat the vendee, his 
representatives or assigns, as tenants at will at a specified rent), while owing 
the greater portion of the purchase-money, in default for payments matured, 
and paying no rent for his occupation of the premises, conjointly with defend- 
ant, under an agreement that each should own half thereof, erected thereon a 
dwelling-house placed upon blocks resting on boards lying on the ground, and 
afterwards sold his share to defendant, who removed it from the lot; and it 
was held, that, while in the enjoyment of the property under such circumstances, 
he could not honestly assert that he did not intend to perform his contract, and 
that he intended the erection on the lot as property separate from the freehold, 
and therefore neither he nor his vendee could rightfully remove it from the 
premises. See also Huebschmann v. McHenry, 29 Wis. 655; Smith v. Moore, 
26 Ill. 392. 


M. D. Ewe... 
Cuicaco, Jan. 8, 1880. 
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A Selection of Cases on the Law of Contracts, with a Summary of the Topics 
covered by the Cases. By C. C. Lancpety, Dane Professor of Law in 
Harvard University. Prepared for use as a Text-book in Harvard Law 
School. Second Edition. Boston: Little, Brown, & Co. 1879. Two vols. 
8vo. pp. xviii, 1116. 


Principles of the English Law of Contract. By Sir Writ1am R. Anson, 
Bart., M.A., B.C.L., of the Inner T: mple, Barrister-at-Law, Vinerian 
Reader of English Law, Fellow of Ali Souls’ College, Oxford. Oxford, 
at the Clarendon Press. 1879. One vol. 12mo. pp. xxxii, 358. 


Ir is a circumstance of note in the history of the English law of contract 
that two such books as these should fall to be chronicled at the same time. 
The little volume from the Clarendon Press, which would almost tempt a lay- 
man to read law by its attractive form, will delight lawyers by the merits of its 
style and matter. It is written by one who is at home with ideas, and who 
seizes with the readiness of a scholar every thing which is in the air. It is 
remarkably readable, its illustrations are new and most wisely chosen, and, 
without pretending to be a work of great originality, it gives proof of the 
writer’s fresh and apprehensive intelligence on every page. It is also a model 
of proportion. Most works of the sort which rise above mediocrity show a 
bias in the direction of some particular doctrine, and develop that at the 
expense of others equally important. But here every thing receives its due 
and orderly attention, and every thing is seen in the clearest light. 

Without holding one’s self ready or bound to prove the proposition, one may 
suspect that the work owes some of its more penetrating qualities to Mr. 
Langdell’s Appendix attached to the first edition of his Cases on Con- 
tracts. There was a dea! of suggestive matter hidden away there in a few 
lines, sometimes, to be sure, almost as latent as the good law which Lord 
Coke tells us is expressed by Littleton’s ‘‘ &c.,’’ but nevertheless to be found 
by the careful student. And now Mr. Langdell has published a second edi- 
tion, and the brief index of the first has grown into a series of systematic 
discussions. 

It is hard to know where to begin in dealing with this extraordinary pro- 
duction, — equally extraordinary in its merits and its limitations. No man 
competent to judge can read a page of it without at once recognizing the 
hand of a great master. Every line is compact of ingenious and original 
thought. Decisions are reconciled which those who gave them meant to be 
opposed, and drawn together by subtle lines which never were dreamed of 
before Mr. Langdell wrote. It may be said without exaggeration that there 
tannot be found in the legal literature of this country, such a tour de force of 
patient and profound intellect working out original theory through a mass of 
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detail, and evolving consistency out of what seemed a chaos of conflicting 
atoms. But in this word ‘‘ consistency ”’ we touch what some of us at least must 
deem the weak point in Mr. Langdell’s habit of mind. Mr. Langdell’s ideal 
in the law, the end of all his striving, is the elegantia juris, or logical integrity 
of the system as a system. He is, perhaps, the greatest living legal theologian, 
But as a theologian he is less concerned with his postulates than to show 
that the conclusions from them hang together. A single phrase will illustrate 
what is meant. ‘It has been claimed that the purposes of substantial jus- 
tice and the interests of contracting parties as understood by themselves will 
be best served by holding &c., . . . and cases have been put to show that the 
contrary view would produce not only unjust but absurd results. The true 
answer to this argument is that it is irrelevant; but”’ &c. (pp. 995, 996, pl. 15), 
The reader will perceive that the language is only incidental, but it reveals a 
mode of thought which becomes conspicuous to a careful student. 

If Mr. Langdell could be suspected of ever having troubled himself about 
Hegel, we might call him a Hegelian in disguise, so entirely is he interested 
in the formal connection of things, or logic, as distinguished from the feelings 
which make the content of logic, and which have actually shaped the sub- 
stance of the law. The life of the law has not been logic: it has been experi- 
ence. The seed of every new growth within its sphere has been a felt 
necessity. The form of continuity has been kept up by reasonings purporting 
to reduce every thing to a logical sequence; but that form is nothing but the 
evening dress which the new-comer puts on to make itself presentable accord- 
ing to conventional requirements. The important phenomenon is the man 
underneath it, not the coat; the justice and reasonableness of a decision, not 
its consistency with previously held views. No one will ever have a truly ‘ 
philosophic mastery over the law who does not habitually consider the forces 
outside of it which have made it what it is. More than that, he must remem- 
ber that as it embodies the story of a nation’s development through many 
centuries, the law finds its philosophy not in self-consistency, which it must 
always fail in so long as it continues to grow, but in history and the 
nature of human needs. As a branch of anthropology, law is an object 
of science; the theory of legislation is a scientific study; but the effort to 
reduce the concrete details of an existing system to the merely logical con- 
sequence of simple postulates is always in danger of becoming unscientific, 
and of leading to a misapprehension of the nature of the problem and the 
data. 

The preceding criticism is addressed to the ideal of the final methods of 
legal reasoning which this Summary seems to disclose. But it is to be re- 
membered that the book is published for use at a law school, and that for that 
purpose dogmatic teaching is a necessity, if any thing is to be taught within 
the limited time of a student’s course. A professor must start with a system 
as an arbitrary fact, and the most which can be hoped for is to make the 
student see how it hangs together, and thus to send him into practice with 
something more than a rag-bag of details. For this purpose it is believed 
that Mr. Langdell’s teachings, published and unpublished, have been of un- 
equalled value. 
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Not only for this purpose, however, for even if Mr. Langdell’s results 
should hereafter be overruled in particular cases, they will have done very 
nearly as much to advance the law as if they had been adopted. For they 
must be either adopted or refuted, they cannot be passed by. And a con- 
clusion based upon the refutation of its opposite is very different from the 
same opinion based on ignorance of the arguments by which such an opposite 
could be maintained. 


Wood’s Mayne on Damages. Third English and First American Edition. 
Adapted to the American Law by H. G. Woop. Albany: John D. 
Parsons, Jr. 1880. 

Tue first edition of Mr. Mayne’s work on Damages was published in 1856, 
and was reprinted the same year by the Messrs. Johnson of Philadelphia, in their 
“Law Library.”’ In 1872, Mr. Lumley Smith edited the second English edition ; 
and in 1877 the third English edition appeared, with the joint labors of Mr. 
Mayne and Mr. Smith. In the present edition we have the first attempt to 
adapt the work to the necessities of the American lawyer. 

In his preface to the first edition, Mr. Mayne acknowledges his indebted- 
ness to Mr. Sedgwick’s work on the same subject, but states that he has only 
resorted to American decisions where there were no English decisions in point. 
Mr. Smith, in the second edition, adhered to the same rule. It is obvious 
from an inspection of their work that the few American cases cited were 
taken, not from the reports, but from Mr. Sedgwick’s treatise. In the third 
edition, no attempt was made to include the American cases decided since the 
publication of the second edition. Mr. Wood had, therefore, a wide field 
before him. We regret to say that we find much unevenness in his manner of 
doing his work. Some topics are annotated with all the authorities from 
Maine to California, while others are passed by in silence. One of the most 
vexed subjects which an admiralty lawyer encounters in his practice is the 
measure of damages, where a cargo is lost by a collision at sea, through the 
fault of a vessel other than the carrier. The difficulty arises from the inter- 
pretation which the courts have put upon the rule laid down in Smith v. 
Condry, 1 How. 28, where the cargo was lost by such a collision in the port of 
departure. This subject is not mentioned by Mr. Wood, although the cases 
which bear upon it are numerous. So, nearly the only addition made by Mr. 
Wood to the subject of Marine Insurance is a long note on persons who have 
an insurable interest, — a topic which is entirely out of place in a treatise on 
Damages. 

Mr. Mayne, in the preface to his first edition, spoke of the great difficulty 
he had encountered in distinguishing between the right to recover and the 
amount to be recovered. Whenever we have had occasion to examine his 
book, we have thought he was worsted in his encounter with this difficulty. 
Mr. Wood does not seem to have had any encounter at all; but to have either 
been unconscious of the existence of the difficulty, or to have succumbed with- 
out a struggle. We consequently find a great deal in his work which might 
better have been left out, and which detracts from the ‘great value’’ of 
which the author feels sure the work will be found to the profession. Another 
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serious defect seems to us to be the having two indexes, — one to the text and 
the other to the notes. 

Notwithstanding all this, we find much to praise in the diligence Mr. Wood 
has shown in collecting the authorities on the topics of which he has treated; 
and especially commend the division of the book into sections, with head-lines 
and catchwords,—an arrangement which will be found of much value to al] 
consulting the work. 
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United States Public Land Laws. An Exhaustive Compilation of the Laws, Rulings, 
Decisions, and late Acts of Congress, with reference to the Agricultural, Min- 
ing, and other Lands of the United States, with the Instructions of the Com- 
missioner of the General Land Office regarding the same. Compiled from 
Official Sources. Sioux City, lowa: D. H. Talbot. Pamphlet, sewed. 

The Invalidity of the ‘‘Queue Ordinance” of the City and County of San Fran- 
cisco. Opinion of the Circuit Court of the United States for the District of 
California, in Ho Ah Kow v. Matthew Nunan, delivered July 7, 1879. San Fran- 
cisco: J. L. Rice & Co. Pamphlet, sewed. 

The Mails and the Lottery Companies. Report of the Postmaster-General. Wash- 
ington: Government Printing Office. 1880. 
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GENERAL NOTES. 


The Rule against Perpetuities. —In the recent case of Slade v. Patten 
(reported 68 Maine, 380) a singular application was made of the rule against 
perpetuities. The question arose whether a certain trust under a will was 
valid according to the rule. The testator, by his will, gave all his estate, real and 
personal, in equal shares, to his seven children, by name, and their heirs, with 
the proviso that the shares of four, who were daughters, should go into the 
hands of two trustees named, ‘‘ whom I hereby appoint trustees, to hold, 
manage, and dispose of said parts and the property received therefor, for the 
use and benefit of ’’ the four daughters, by name, ‘‘ and their heirs, according 
to the discretion of said trustees.’? The court held that the trust for the 
daughters was void, saying: ‘‘ There is no provision for the termination of 
the trust estate. It continues for the heirs of the daughters named equally as: 
for the daughters. If the trustees are to hold the estate for the four daughters 
and the heirs of the daughters, then the trust is void as creating a perpetuity.” 
The court then showed that the trust could not be divided and treated as a 
trust for the daughters for their lives, and afterwards for their heirs, and said 
that, even if it could be so treated, still it would create a perpetuity, ‘‘ because 
it was possible that they might have heirs unborn at the testator’s death, and 
in whom the estate would not vest within lives in being and twenty-one years 
and a fraction afterwards.’’ A statement of the rule in a Massachusetts case 
(Fosdick v. Fosdick, 6 Allen, 41) was quoted, which will be mentioned pres- 
ently. The conclusion reached was that there being in the first instance an 
absolute gift to the daughters and their heirs, and the attempted qualification, 
by vesting the legal estate in trustees, being ineffectual, the actual gift re- 
mained and took effect. 

From the expressions of the court above quoted, it seems to have been 
assumed in this case that a trust which will not or may not terminate within 
lives in being and twenty-one years and a fraction afterwards is void as creat- 
ing a perpetuity. For this there is apparently no authority. A future limita- 
tion that may not vest within that period creates a perpetuity, and is therefore 
void; but a limitation that must vest, if at all, within the period, does not 
create a perpetuity. It makes no difference when the estate or interest 
limited terminates. The object of the rule against perpetuities was to prevent 
property’s being tied up for a longer time than was deemed reasonable, so 
that it could not be alienated absolutely by the owners. 2 Fearne, Cont. Rem. 
§ 707, 10th ed. When an estate or interest vests in a person, he is the owner, 
and can alienate it. The following is the statement of the rule in Fosdick v. 
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Fosdick, 6 Allen, at p. 43, which was quoted, as already mentioned, in Slade 
v. Patten: “ An executory devise either of real or personal estate is good, if 
limited to vest within the compass of a life or lives in being and twenty-one 
years afterwards, adding thereto, in case of an infant en ventre sa mere, guf- 
ficient to cover the ordinary time of gestation of such child. But the limita 
tion, in order to be valid, must be so made that the estate, or whatever js 
devised or bequeathed, not only may, but must necessarily, vest within the pre- 
scribed period. If by any possibility the vesting may be postponed beyond 
this period, the limitation over will be void.’’ It is apparent that there js 
nothing in this statement of the rule which gives any support to the idea that 
a trust must terminate within any particular time, and the first sentence is an 
express assertion that an interest which must vest within the prescribed period 
is valid. In one of the earliest cases of a trust there was no time fixed for its 
termination; thus, a conveyance to A. and his heirs, to their own use, in trust 
for B. and his heirs, which vests in B. an equitable fee-simple. So a trust 
for the unborn child of a living person, who shall first attain the age of 
twenty-one, for life, is valid, for it must vest, if at all, within the period 
of that person’s life and twenty-one years and the time of gestation after- 
wards, though it may not terminate till the end of a life (i.e. the child’s) 
after it vests; so subsequent limitations after the child’s death are valid, if 
they vest within the period. Routledge v. Dorril, 2 Ves. Jr. 366; Evans vy. 
Walker, 3 Ch. D.211; Hampton v. Holman, 5 id. 183; Lovering v. Worthington, 
106 Mass. 86; Loring v. Blake, 98 id. 253, 259; Otis v. McLellan, 13 Allen, 
339; 1 Jarman on Wills, 239-242; Lewis on Perpetuity, 423. These trusts, 
however, would all be void if it were the law that a trust which does not 
necessarily terminate within the period is void. 

It will be observed that the same rule against perpetuities applies equally 
to legal and to equitable estates. Lewis on. Perpetuity, 169; Duke of Nor- 
folk’s Case, 3 Ch. Cas. 48. A limitation that is valid in the case of a legal 
estate is valid in the case of an equitable estate. If an equitable estate (ie. 
a trust) is so limited that it creates a perpetuity, a similar limitation of a legal 
estate equally creates a perpetuity. Ifa devise of property to trustees in trust 
for a man and his heirs were a perpetuity, a devise of the property directly to 
the man and his heirs would also be a perpetuity. The conveyance of the 
legal estate to a trustee does not interfere with the alienation of the property. 
The owner of the equitable estate, like the owner of a legal estate, can 
alienate his interest. When all the equitable estates that are to arise are 
vested, the owners of them together have the entire beneficial interest, and 
can deal with the property as they see fit. They can assign the equitable 
estates, the trustee the legal estate; these together constitute the absolute 
ownership. When the trustee holds the property upon a simple trust for 
another, he is bound to deal with it according to the direction of the cestui que 
trust (Cruise Dig., Trust, c. 1, §3; Lewin on Trusts, 18, 6th ed.) ; when he holds 
upon a speeial trust for several successive interests, and those interests are all 
vested, the cestuis que trust together have the same rights over the property as in 
the case of a simple trust, and can require the trustee to deal with it and exe- 
cute conveyances according to their direction, and can terminate the trust at 
their pleasure. Lewin on Trusts, 569, 6th ed.; Underhill on Trusts, 141. 
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By the terms of the will, in Slade v. Patten, the shares of the daughters 
were given to trustees to hold, manage, and dispose of, for the use and benefit 
of the daughters and their heirs, according to the discretion of the trustees. 
What estate or interest was limited, that might, by any possibility, not vest 
within the period of lives in being and twenty-one years? The legal estate 
yested in the trustees at the testator’s death, and at the same time the entire 
equitable interest limited to the daughters and their heirs vested in the daugh- 

ters. No other interst was devised or bequeathed. All the estates and in- 
terests that were ever to arise vested tmmediately at the testator’s death. It 
is shown in the judgment of the court itself that the trust for the daughters 
and their heirs could not be divided into separate trusts for the daughters for 
their lives, and afterwards for their heirs. Whatever the heirs might take at 
any future time, they would take from the daughters, not from the testator. 
The trust for the daughters and their heirs was an equitable fee-simple, and 
was no more a perpetuity than the legal fee-simple which the court held that 
they took, by rejecting the words declaring that their shares should be held 
by the trustees. The trust in nowise restrained alienation; for the daughters, 
having the entire equitable interest vested in them, could at any time termi- 
nate the trust, or require the trustees to convey their shares to any one they 
desired. Even in the supposed case, that the trust could be treated as a trust 
for the daughters for their lives, and for their heirs afterwards, thus limiting 
a future interest to the heirs, the trust would not be a perpetuity, as the court 
attempts to show that it would be. The trust for the daughters for their lives 
would plainly be good; the trust for their heirs afterwards would vest the 
entire equitable interest in the heirs at the deaths of the daughters, which 
would be at the end of lives which were in being when the will took effect. 
It would not be possible, as the court supposes, ‘‘ that they might have heirs 
unborn at the testator’s death, and in whom the estate would not vest within 
lives in being and twenty-one years and a fraction afterwards.’’ Their heirs 
must be ascertained at their respective deaths, and any estate limited to their 
heirs must vest then. 

The decision of the court is opposed to those in the cases already mentioned, 
and also to that in another Massachusetts case, Harlow v. Cowdrey, 109 Mass. 
183, where a devise to a trustee ‘‘ in trust nevertheless to receive the rents and 
profits thereof for the sole and separate use of’’ the testator’s daughter, 
“whether single or married, and to pay the same over to her, her heirs and as- 
signs for ever,’’ was held to be clearly valid. 

It will be observed that, in Slade v. Patten, no great injustice was done to 
the testator’s daughters; for, owing to his having used language which by itself 
expressed an absolute gift to his daughters and their heirs, followed by a 
direction that trustees should hold the legal title in trust for them and their 
heirs, the court managed, by rejecting the direction as to the trustees as void, to 
decide that there was an absolute gift to the daughters which took effect. The 
daughters therefore took a legal estate equal to the equitable estate which the 
testator intended to give them, and which would have entitled them to call for 
the legal estate. If, however, the gift had been, as in Harlow v. Cowdrey, 
supra, to the trustees in the first instance, in trust for the daughters and their 
heirs, which really seems to be the legal effect of the language in the will in 
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Slade v. Patten, this mode of interpretation would not have accomplished the 
same purpose, and the benefit intended for the daughters must have failed, 
The case seems likely to create much confusion in this branch of the law in 
Maine, though, it is to be hoped, not elsewhere. 


NOTES OF EXCHANGES. 


The American Law Register, for December, 1879. 

‘Subrogation by the Insurer to the Interest of the Mortgagee,” by W. H. 
Whittaker, of Cincinnati, cites a number of authorities, and concludes that it 
is generally held now that an insurance by the mortgagee is an insurance of 
the mortgaged property, and though the doctrine of subrogation prevails, it 
owes its existence to those cases which have held that the insurance of the 
mortgagee’s interest is solely an insurance of the mortgage debt. 


‘* Wright v. Remington ”’ is followed by a note upon duress, by Marshall D. 
Ewell, Esq., of Chicago, concerning a threat by a husband, that he would 
poison himself if his wife did not sign a certain note. Many authorities are 

cited. 

‘« Birdsall vy. Heacock”’ is followed by a note by G. W. Reed, Esq., upon 
the distinction between guaranty and surety. He cites a number of cases, and 
concludes that a suretyship is a contract to pay if another does not; a guar- 
anty, a contract to pay if another cannot,—and that the correct rule as 
to a continuing guaranty seems to be ‘that of the principal case, viz. a con- 
tinuing guaranty seems to be, that the intention of the parties, gathered from 
the four corners of the writing, coupled with the actions of the parties under 
the same, must determine the nature of the guaranty. Authorities concern- 
ing notice and acceptance are also given. 


‘* Baldwin v. Chicago, §c. Railroad Co.’? The principal case discusses the lia- 
bility of the master for injuries to the servant occasioned by the instrument 
used in doing the business. A note by C. H. W. cites authorities concerning 
the general subject of a master’s liability for injuries to a servant. 


‘“‘ The State v. Collier’? is followed by a note by Marshall D. Ewell, Esq., of 
Chicago, concerning bribery, and the question whether a promise by a candi- 
date for a public office, to the voters of his district, that if elected he would 
serve for half of his legal fees, is an indictable offence. 


‘* Bryant v. Lefevre ’’ is an English case from the Court of Appeal, in which 
it is held that the access of air to the chimneys of a building cannot, as against 
the owner of neighboring land, be claimed either as a natural right of property, 
or as an easement by prescription; and this doctrine is commented upon in an 
interesting note by Edmund H. Bennett, Esq., who says that this case is 
another proof that the American courts, and not the English, have adopted 
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the true doctrine in regard to the acquisition of a right to light, by what is 
called a prescriptive enjoyment of it; for in all analogous instances the Eng- 
lish courts themselves act upon the same rule which we apply to a claim of a 
right to light. 


Ibid, January, 1880. - 

“ Property in Church Pews, Market Stalls, and Lots in Cemeteries ”’ states 
number of cases concerning the nature and extent of the tenure of individuals 
in pews and market stalls. The subject of lots in cemeteries is reserved for a 
succeeding number. 


“ Stanley v. City of Davenport” is followed by a very full note, by Henry 
‘Wade Rogers, Esq., of Minneapolis, classifying many authorities concerning 
the forms and liabilities of municipal corporations in respect to public streets, 
and discussing the questions, whether a municipality can lawfully grant the 
use of its streets for railway purposes; and whether a municipality is liable 
in a private action to an individual injured in consequence of its neglect to 
perform a public duty. 

An abstract of this case of Stanley v. City of Davenport was published in 
the American Law Review of last January, pp. 87, 88. 


“Carhart v. Harshaw ’’ is followed by a note by Marshall D. Ewell, Esq., 
with many authorities concerning voluntary conveyances, especially of prop- 
erty exempt from execution. 


“ United States Mortgage Co. v. Gross’? is followed by a note by Josiah H. 
Bissell, of Chicago, with authorities concerning the validity of securities held 
by foreign corporations with reference to domestic statutes, and concerning 
the distinction between corporations and individual citizens in privileges due 
them under relations of comity. 


“Ex parte Ball, In re Shepherd,’’.an English case from the Court of Appeal, 
is followed by a note, written with a good deal of just feeling, by Edmund H. 
Bennett, Esq., concerning the doctrine of law that forbids a person feloniously 
assaulted from maintaining a civil action for redress until the offender has been 
prosecuted criminally, but allows it in case of a trivial assault and battery; 
that permits one to recover damages for the malicious burning of his wood- 
lot, but not for the arson of his dwelling-house. 

The annotator comments upon the absurdity of the principle that the pri- 
vate wrong is ‘* merged in the felony,” that ‘‘ unmeaning phrase,” as Stephen 
calls it. He admits the force of the argument that in England there is no 
public prosecutor, and that prosecutions are left as they are not in this country, 
to the zeal, energy, and resources of private parties, an admission which seems 
to be unnecessary since the recent appointment of a Director of Public Prose- 
cutions in England and Wales, See infra, under The Law Times, January 3. 
He cites authorities for the statement that the prevailing doctrine here is 
that the civil action may be commenced regardless of a criminal investiga- 
tion, and is in no way affected by it, adds citations of cases from courts which 
seem to have followed the English lead, and refers to statutory modifications 
of the common law. 
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The New Jersey Law Journal, for February, 1880. 

The vexed question of the rate of interest: after maturity is discussed 
the editor in a note on pages 38 and 39, and reference is made to the case of 
Jersey City v. O'Callaghan, 12 Vr. 349, 2 N. J. L. J. 284, as holding that 
such interest is damages, and is governed by the intention of the parties, and 
that the contract rate expresses that intention. The editor says that the cases 
on this whole subject are collected in an article in 2 N. J. L. J. 104. We 
are indebted to his kindness for a reference in this connection to the reporter's 
note to Cobb v. Wilson, 31 N. J. Eq. 91, which states a great many cases. 


The Western Jurist, for December, 1879. 

*“ Relations of Christianity to the Common Law ” is an interesting article, 
which was read before the Social Science Association, at Saratoga Springs, 
_ September, 1879, by Rev. M. B. Anderson, D.D. 

He examines the history of the doctrine that Christianity is parcel of tho 
common law, and concludes that the first introduction of the maxim was due 
to a misunderstanding of the Year Books, and has never been practically 
sanctioned in its natural and literal sense by an English or American court. 
The common law has never furnished the ground for persecution, but it has 
always been inflicted by positive statutory enactment. The common law has 
taken account of Christianity as a positive system, for the purpose of punish- 
ing blasphemy and malicious ridicule of Christian doctrines and rites. The 
common law has recognized these as crimes against the State, and not as sins 
against God. Literally understood, the maxim might endanger our liberty. 


The Virginia Law Journal, for January, 1880. 

“The Judicial Term of Office in Virginia,’’ by the editor, discusses a 
resolution of the General Assembly in 1872, that elections of judges to fill 
vacancies shall be for ‘the unexpired term ”’ of their predecessors, and argues 
that this is unconstitutional, and that every judge elected is chosen for the full 
term set forth in the Constitution of Virginia. The author quotes a number 


of authorities of other States upon the construction of their respective consti- 
tutions. 


Tbid., January, 1880. 


‘‘ The Virginia Married Woman’s Acts,’’ by John O. Steger, Esq., gives 
the acts in full, and criticises them. 


Southern Law Journal and Reporter, New Series, Vol. I. No. 1, for 
December, 1879. 

‘* Polling the Jury,’’ by David S. Shelby, Esq., states the case of The United 
States v. Bridges, and discusses a number of authorities. 

The case of The United States v. Bridges was commented upon in the 
American Law Review for last February, page 153. 


“‘ Alabama State Bar Association” contains the annual address of the 
president of the association, W. L. Bragg, Esq. The constitution of the 
association requires that the president’s annual address shall notice the most 
important ‘“ changes in statute laws on points of general interest made in the 
several States and by Congress during the preceding year,”’ and this is the sub- 
ject of the address. 


Avr 
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The Albany Law Journal, Jan. 10, 1880. 

« Assignments for Benefit of Creditors — Provision for carrying on or fin- 
ishing Business,’’ cites a number of authorities, and mentions those States in 
which the unauthorized retention of possession by the assignor is conclusive, 
and those in which it is only prima facie evidence of fraud. 


« Road-opening through Mortgaged Lands,”’ by L. T. Yale, Esq., considers 
what rights a mortgagee has with respect to the proceeding for the laying out 
of highways through lands covered by the mortgage. After considerable 
argument and discussion of authorities, the author concludes that, in the light 
of authority, by virtue of his contract, and under the application of elementary 
principles, the mortgagee has no right to notice of the opening of a highway 
or of the assessment of damages, and has no claim to the damages when as- 
sessed, except by proceeding in the courts to reach the fund. The legislature 
may make provision for the protection of his interests, but it is not bound to 
do so. 


Ibid, Jan. 17, 1880. 

“Rights of Telegraph Companies in Streets and Highways ”’ cites author- 
ities, and argues that the right of telegraph companies to erect poles on highways 
without consent of or compensation to abutters is very doubtful, and the like 
right in city streets is by no means clear. 


“ The New Interest Law,’’ by William F. Pitshke, of New York, is another 
discussion of the New York interest law of 1879, ch. 538. 


Tbid., Jan. 24, 1880. 
“ Administration on the Estates of Living Persons, I.,’’ continued (II.) in 
number for January 31, states a number of cases. 


“ The Constitution of Courts in the German Empire,’’ by J. Kopelke, Esq., 
of Crown Point, Ind., states the main features of the law concerning the con- 
stitution of those courts. 


Thid., Jan. 31, 1880. 

“Bankruptcy and Insolvency, I.,’’ continued (II.) in the number for Feb- 
tuary 7, current, by J. Hampton Dougherty, Esq., gives a brief but interesting 
historical survey of the laws upon these subjects in England and this country. 

II. reviews the laws of New York upon these subjects. 


Tbid., Feb. 14, 1880. 


“Observations on the Particular Jurisprudence of New York, III.,’’ con- 
tinues a learned historical article. 


The Central Law Journal, for Jan. 9, 1880. 
“The Res Geste of an Accident ”’ states several cases to illustrate the mode 
in which the rule of res geste is applied to the questions whether declara- 


tions of servants and others concerning the causes of accidents are competent 
evidence. 


“Notice of Sale’? cites many cases concerning the law of notice when 
Private property is to be sold at a forced sale. 


q 
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Ibid., Jan. 16, 1880. 

‘* Police Duties of Common Carriers ’’ is an interesting article, with many 
authorities, concerning the authority of the carrier to institute and execute 
proper police regulations for the protection of the passenger, and the reciprocal 


duty of the passenger to be subordinate to reasonable regulations of this 
character. 


Thid., Jan. 23, 1880. 
‘* Account of Profits independent of Injunction,” and ‘‘ Contracts by Letter.” 


Ibid., Jan. 30, 1880. 
** The Civil Liability of Sheriffs and Recorders ’’ is a brief article, but the 


subject must always be interesting and even dramatic. A number of authorities 
are cited. 


‘* Titles of Newspapers and Books, I.,’’ continued (II.) in the number for 
February 6, reviews a number of cases, and argues that, in the opinion of the 
highest authorities, titles, though intimately connected with the copyright in 
the books, newspapers, &c., to which they are prefixed, are themselves trade- 
marks, — that is to say, that, unlike the subject-matter of copyright, they are 
not protected on the ground of any intrinsic merit or value possessed by them, 
but that possessing, like other trade-marks, no intrinsic value of their own, 
they are protected for the purpose of insuring the uniform quality and gen- 
uineness of the articles to which they are attached. 


The Law Times, London, for Dec. 27, 1879. 
‘« Effect of Agreements referring to Formal Contract.’’ See infra, under 
Notes of Cases, ENGitAND. Bransom v. Stannard. 


‘‘ Dying Declarations and Res Geste”’ criticises the recent pamphlet of the 
Lord Chief Justice (Cockburn), in answer to Mr. Pitt-Taylor’s strictures on 
his ruling in the case of the man Bedingfield, excluding the statement made by 
a dying woman running out of a house with her throat cut, leaving the ac- 
cused, who afterwards recovered and was on trial, senseless on the floor inside. 
The article says that the statement was excluded on the ground that it was not 
a part of the res geste, and that it did not occur to the Lord Chief Justice to ad- 
mit it as a dying declaration, because he assumed that there was no express 
evidence that the woman knew she was dying, and assumed also that express 
evidence was necessary. The article says that, if the Lord Chief Justice had 
heard the question argued before he made up his mind, he would have been 
informed that it is nearly a century since it was settled law (as may be seen 
in East’s Pleas of the Crown) that such evidence is not necessary, and that 
from the nature of the wound and the state of the person the judge may 
decide without any express evidence that the person must have been conscious 
of impending death. 


Tbid., Jan. 3, 1880. 

“ The Director of Public Prosecutions and his Functions” gives some account 
of the powers conferred by the Prosecution of Offences Act, under which the 
director is to institute, undertake, or carry on criminal proceedings. The 
right of private prosecution is not taken away by this act, which is not 8 
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comprehensive as some desire. Mr. John Blossett Maule, Q. C., has been 
appointed to the new office of Director of Public Prosecutions for England 
and Wales. A sketch of the positions he has held is given in the Solicitors’ 
Journal and Reporter, Jan. 3, 1880. 


Solicitors’ Journal and Reporter, for Dec. 27, 1880. 

« Titles of Newspapers and Books, II.,’’ and in the number for January 3, 
III., continue the article (I.) upon that subject noticed in the February 
number of the American Law Review. ’ 


Ibid., Jan. 3, 1880. 
“ The Lord Chief Justice on the Bedingfield Case ’’ quotes from the Lord 
Chief Justice’s reply to Mr. Pitt-Taylor upon the subject of res geste. 


Ibid., Jan. 10, 1880. 

The Question in the Bedingfield Case ’’ gives a long quotation from Mr. 
Pitt-Taylor’s reply to the letter of the Lord Chief Justice concerning res 
gestee. 

The Irish Law Times and Solicitors’ Journal, for Dec. 27, 1880. 

“The Rights of Finders of Lost Chattels, III.,’’ continues the article upon 
that subject (I. and II.) noticed in the February number of the American Law 
Review, and cites authorities. 

“The Post Office as Agent for Parties Contracting by Letter ”’ is an article 
contained in this number, and credited to the Journal of Jurisprudence. 


Tbid., Jan. 3, 1880. 

“Proof of the Corpus Delicti’’ states a curious case, in which the person 
said to be murdered appeared in court. Authorities are given upon the 
subject. 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Attorney’s Liability upon Certificate of Title. — Negligence. — (Head- 
note.) —.. . Where there is neither fraud, falsehood, nor collusion, the obligation 
of the attorney to exercise reasonable care and skill in the performance of the 
designated service (an examination and certificate of title) is to the client, and not 
toa third party, the rule being that the attorney, where no such wrongful elements 
exist, is not liable for the want of reasonable care and skill at the suit of any one 
between whom and himself the relation of attorney and client does not in some 
manner exist. . . . 

Mr. Chief Justice Warte, dissenting, said: “I am unable to agree to the judg- 
ment in this case. I think if a lawyer, employed to examine and certify to the 
recorded title of real property, gives his client a certificate which he knows, or ought 
to know, is to be used by the client in some business transaction with another per- 
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son as evidence of the facts certified to, he is liable to such other person relying on 
his certificate for any loss resulting from his failure to find on record a conveyance 
affecting the title, which, by the use of ordinary professional! care and skill, he might 
have found. That, as it seems to me, is this case. Ward was employed by Chap- 
man to examine and certify to the title to a certain lot in Washington. The circum. 
stances were such as ought to have satisfied him that his certificate was to be used 
by Chapman in some transaction with another person as evidence of the facts certi- 
fied to. In examining the records he overlooked a deed, in all respects properly 
recorded, which showed on its face that Chapman had conveyed the lot away in 
fee-simple, and certified as follows: ‘Lot 55, in Chapman’s subdivision of lots, in 
square 364. The title of Leonard S. Chapman to the above lot is good and the prop- 
erty is unincumbered. Wm. H. Ward.’ The National Savings Bank, relying on 
this certificate as true, loaned Chapman $3,500, taking for security a deed of trust of 
the lot. It seems to me that under these circumstances Ward is liable to the bank 
for any loss it may sustain by reason of his erroneous certificate. 

“T am authorized to say that Justices Swayne and Brapvey concur in this dis- 
sent.” The National Savings Bank of the -District of Columbia vy. William H. Ward. 
October Term, 1879. Opinions in printed pamphlet, Docket No. 142. See also Wash 
ington Law Reporter, Jan. 26, 1880. 


Supersedeas Bond. — New Bond does not release the Old Sureties.— 
John C. Babbitt got judgment in the United States District Court for over $4,000 
against Edward Burgess, who appealed to the United States Circuit Court, and gave 
a supersedeas bond, with John Finn and John Shields as his sureties. The Circuit 
Court affirmed the judgment of the District Court, and Burgess then appealed to the 
United States Supreme Court, giving a new supersedeas bond, with other sureties. 
The Supreme Court affirmed the judgment for the Circuit Court, and plaintiff, being 
unable to make any thing out of Burgess or the second sureties, brought suit against 
the sureties on the first appeal bond. The case was heard before Judges Dillon 
and Treat in the court below, who held that the first sureties, Finn and Shields, 
were released when the second appeal bond was given. Held, that such decision 
was erroneous, and that the giving of a new supersedeas bond does not release the 
sureties on the old one. Babbitt v. Finn. Decided January, 1880.— St. Louis 
Republican, Jan. 21, 1880, which says that this is the first decision of the kind 
rendered by this court. 


UNITED STATES COURT OF CLAIMS. 


The Revised Statutes. —(Head-note.) —The Revised Statutes of the United 
States are an act of Congress, and they became the law of the land on the 22d 
of June, 1874, when they were approved by the President. The pre-existing 
statutes there revised are repealed. The Revised Statutes are more than prima 
facie evidence of the law : they are the laws themselves. 

The first printed edition of the Revised Statutes is, prima facie, a transcript of 
the original, preserved in the Department of State, which original only is conclusive 
evidence of the exact text of the law, when drawn in question. 

The second edition is neither a new revision nor a new enactment, but is a 
compilation containing the copy of the original Revised Statutes, with some amend- 
ments enacted by the Forty-third and Forty-fourth Congresses, inserted according 
to the discretion of the editor, without change of language. He had no power 


to alter, even to correct manifest errors. How the compilation is made up fully 
explained. 


NOTES OF CASES. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


MASSACHUSETTS. 


Surety. — Official Bond. — “ The sureties of an officer, upon his official bond, 
are liable for the faithful performance of all duties imposed upon the officer, whether 
by laws enacted previous or subsequent to the execution of the bond, which properly 
belong to and come within the scope of the particular office, though not for those 
which have no connection with it, and cannot be presumed to have been within the 
contemplation of the parties at the time the bond was executed.” United States v. 
Singer, 15 Wall. 111, and People v. Thompkins, 74 Ill. 582, cited as the only cases known 
to the court in which it has been held that the new duties were so different from the 
old that they could not be supposed to be within the contemplation of the parties. 
United States vy. McCartney. Circuit Court. Decided Jan. 16, 1880.— 25 Int. Rev. 
Rec. 819. Printed opinion. 


Debt. — Penalty. — Action. — Information in the nature of debt under section 
4610, Rev. Sts., filed by the United States attorney against the owner and master of an 
American vessel to recover penalties for the breach of sections 4569 and 4570, by which 
sections owners and masters of vessels are made “ liable to a penalty ” of “ not more 
than” so much, for failure to supply seamen with certain articles therein named. 
Demurrer, on the ground that an information for debt will not lie where the amount 
of the penalty is neither fixed nor capable of calculation, and because a criminal in- 
formation or indictment is the appropriate remedy. 

LowE Lt, J., in a full opiaion, decides that where debt will lie an information will 
lie; that, in this country, debt will lie though the amount of the penalty is uncertain, 
and for a penalty imposed by statute as well as fur one reserved in a bond ; that, in 


the District of Massachusetts, an action of tort will lie to recover a penalty where 
no other remedy is expressly or impliedly given by Congress ; and that the informa- 
tion should be treated as in the nature of an action of tort. The court’s con- 
clusion is, that whether the penalties of section 4570, Rev. Sts., can be recovered 
by indictment or not, they may be sued for by the United States in a civil action. 
United States v. Elliot. Circuit Court. Decided Sept. 8, 1879.—25 Int. Rev. Ree. 
$19. Printed opinion. 


Practice. — Arrest. — Proceedings before Master. — A patent cause having 
been referred to a master, he issued an order to the defendant to appear before him 
and account. The order was accompanied by a notice from complainant's solicitor 
that, in case of non-compliance with the order, application for an attachment of de- 
fendant’s body would be made to the court. Both order and notice were served on 
defendant by a disinterested third person. Defendant failed to appear, and was subse- 
quently arrested by order of court. He objected, first, that he could not be lawfully 
ordered to account in that stage of the case ; and, second, that the summons could not 
be lawfully served except by the marshal or one of his deputies. After consultation 
with Judge Nelson, the following opinion was delivered by Lowgx1, J. : “ The practice 
which we approve is this: The master appoints a day for proceeding with the refer- 
ence, and gives notice, by mail or otherwise, to the parties or their solicitors. We 
think the solicitor should be notified, whether the party is or not; though, probably, 
under rule 75, notice to the party is a good notice. If the defendant does not appear, 
the master proceeds, ex parte, and makes out the profits and damages, if he can, from 
the evidence produced by the plaintiff. If it appears that an account of profits is 
necessary to a just decision of the cause, and is desired by the plaintiff, he makes an 
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order that the defendant furnish an account by a certain day, and adjourns the hear. 
ing to that day. The defendant should be served personally with a notice of this 
adjournment, and of the order to produce his account, if it is intended to move for 
an attachment in case he fails to appear. The service may be made by any disinter. 
ested person, and need not be by the marshal. If the defendant then fails to appear 
and account, he will be in contempt. 

“The mode of proceeding, which we do not approve, is for the plaintiff to take 
out a notice, in the first instance, before any hearing has been or can lawfully be had, 
requiring the defendant to furnish an account by a certain day, on pain of punish. 
ment for contempt. We doubt the power of the master to make such an order upon 
a mere inspection of the record, and we consider the practice inexpedient, if it ig 
lawful. 

“ The defendant’s first objection is sustained. His objection, which is of more 
real importance in most cases, that the service must be by the marshal, we over- 
rule.” Kerosene Lamp Heater Co. y. Fisher. Circuit Court. Decided Jan. 20, 1880, 
Printed opinion. 

NEW YORK. 


Poreign Law. — Comity. — Constitutional Law. — In an action against the 
Canada Southern Railroad Company to recover unpaid interest on mortgage bonds, the 
defendant alleged that, by an act of the Canadian Parliament, passed in 1878, it was 
discharged from the payment of those bonds on issuing new ones at a lower rate of 
interest. The act declared that the assent of the bondholders should be deemed to 
have been given to the substitution of the bonds. Wattace, J., held that such 
legislation in this country would have been unconstitutional, and that comity can ask 
no recognition of foreign legislation which is repugnant to the fundamental principles 
of the /ex fori. Gebhard v. Canada Southern R. R. Co. Circuit Court, Southern 
District of New York. Decided Jan. 24, 1880.— The Daily Register, Jan. 26, 1880. 


Bill of Lading. — Consignee. — Pleading. — Libel in Admiralty for 
Collision. — The libel alleged that certain sugars were laden on the bark Helen, to 
be carried to New York and delivered to the libellants, and that bills of lading there- 
for were signed by the master, naming the libellants as consignees of the cargo. It 
alleged that by the collision the libellants suffered damage in the value of the cargo. 
An exception to the libel, on the ground that it did not state “ what if any right, title, 
or interest the said libellants, as consignees, had in said sugars,’”’ was sustained by 
Cxoate, J., because there was no averment of the delivery of the bill of lading to 
the libellants, or to any one for their use, or of their consent to become consignees. 
He held that the relation of consignee could only be established by the party’s con- 
sent, and that some allegation showing such consent must be made. Minturn v. 
Alexander. District Court, Southern District of New York. Decided Jan. 17, 1880. 
— The Daily Register, Jan. 19, 1880. 


Sale of Seat in Stock Exchange.—In the United States District Court 
(Southern District of New York ?),on February 7, Judge Choate rendered an opinion 
in the matter of Franklin M. Ketcham and others, on an application for an order re- 
quiring Mr. Ketcham to transfer his seat in the New York Stock Exchange to the 
assignee in bankruptcy, or to such person as the assignee might procure as a pur- 
chaser. He holds that the seat has an actual pecuniary value which the rules of the 
society, as interpreted and applied in practice, permit the holder to realize by sale 
and transfer. That there is no practical difficulty in effecting a transfer of this 
right or interest for a pecuniary consideration, subject to the condition that the debts 
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of the present holder and members are first paid, and that the right or privilege is, 
to all intents and purposes, a business right or privilege, for business purposes only. 
—New York Herald, Feb. 8, 1880. 


Jurisdiction of Federal Courts.—The plaintiff and one defendant (a corpora- 
tion) were citizens of Mississippi. The other defendant was a citizen of Delaware. 
BratcurorD, J., held that the plaintiff had a right to bring the action in the United 
States court, citing Meyer v. Construction Co., lately decided by the United States 
Supreme Court. Chicago, St. L., § N. O. R. Co. v. McComb. Circuit Court, 
Southern District of New York. — The New York Herald, Jan. 17, 1880. 

We have not the opinion of Blatchford, J., but it is worth while to remark that it 
is curious that in the case of Meyer v. The Delaware Railroad Construction Company 
thus cited, Bradley, J., dissented from so much of the opinion by Waite, C. J., as 
seemed to Bradley, J., to assume the opposite of what Blatchford, J., holds to be the 
law, apparently upon the authority of that opinion. This decision of Blatchford, J., is 
at least according to the dissenting opinion of Bradley, J. See the American Law 
Review of January last, pages 161, 162. 


PENNSYLVANIA. 


Riot Claims. — Bill of Lading. — Condition. — Hall, a non-resident, brought 
hisaction against the Pennsylvania Railroad Company for the value of $20,000 worth 
ofwool. The wool was shipped from Chicago to Philadelphia, and reached Pittsburgh 
twenty-four hours before the fire in that city on July 21 and 22, 1877, and was burned 
in the cars during the fire. The defendant found itself, about July 19, 1877, unable 
to maintain against the mob entire possession and control of its own property and that 
in its custody, including that of the plaintiff, and it then called on the proper authorities 
for assistance and protection. The troops came into conflict with the mob July 21, 
1877, and failed to dispossess it. The property in question was then destroyed by 
fire set by the mob. The property in question was received in bills of lading, the 
receipt being one known as the “ Red Star, Union Line Fast Freight Receipts,” with 
all and singular the conditions therein contained. It contained a clause excepting 
liability for loss by fire. Judgment in favor of defendant. Hall v. The Pennsylvania 
Railroad Co. Circuit Court. Decided January, 1880.— The Philadelphia Record, 
January, 1880. 


STATE COURTS. 
INDIANA. 


Work of Necessity on Sunday. — What labor on Sunday would or would not 
be a work of necessity is a question of fact for the jury and not of law for the court. 
The answer must necessarily depend upon the circumstances of the case. A work 
of necessity does not mean a physical or absolute necessity, but a moral fitness or 
Propriety in the work done may be sufficient. The work of hauling corn to feed 
hogs on Sunday, in the same manner that would be usual and proper on a week day, 
may be necessary and lawful. Edgerton v. State. Supreme Court. Decided Jan. 
22, 1880. — The Indianapolis Journal, Jan. 28, 1880. 

So also cutting, binding, and shocking wheat on Sunday is a work of necessity, 
when it is “dead ripe,” and would be seriously injured by a rain, and the accused 
owns no reaper, but has borrowed one to use. Turner v. State. Supreme Court. 
Decided Jan. 28, 1880.— The Indianapolis Journal, Jan. 24, 1880. 
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KENTUCKY. 


Municipal Ordinance. — Publication on Sunday. — The provision ip a 
municipal charter, that all ordinances before they are enforced “shall be published 
in one or more of the daily papers,” is satisfied by an advertisement on Sunday, 


Redd § Co. v. Rehm. Louisville Chancery Court. Decided Jan. 23, 1880, Fu 
opinion in Courter Journal, Jan. 24, 1880. 


MAINE. 


Evidence. — Statute of Limitations.— Where the defendant objected to the 
introduction of two notes described in a mortgage, as evidence of the amount due 
on said mortgage, on the ground that they had been overdue more than six years, 
and were barred by the Statute of Limitations, and that the plaintiff must first prove 
that they had not been paid, it was held that the six years’ bar does not apply to the 
assessment of the amount due on a mortgage, as no presumption of payment arises 
in such case from lapse of time less than twenty years. Mason v. Philbrook. Sy. 
preme Court. Decided Feb. 1, 1880.— The Portland Press, Feb. 2, 1880. 


MASSACHUSETTS. 


Conversion. — Action of tort for the conversion of a horse. 

At the trial in the Superior Court, without a jury, the following facts appeared : 
In October, 1875, the plaintiff, who lived in Nahant, agreed with the defendant, who 
kept a livery-stable and riding-school in Boston, that the latter might take the plain- 
tiff’s horse to Boston and have the use of him until the following April, unless the 
plaintiff in the mean time sold the horse or took him away. The defendant was to 
have the use of the horse for his board and keeping, but he was to use him only in 
the ring in his riding-school, and was not to use him on the road. The defendant 
was also to have the right to sell the horse for the plaintiff if he could do so, paying 
to the plaintiff $250 out of the purchase-money, and retaining the balance, if‘ any, 
himself. Under this agreement, the defendant took the horse to Boston, and put him 
into his livery-stable. In March, 1876, the defendant let the horse for hire, to be 
used upon the road for pleasure-driving, to one who rode him under the saddle, and, 
while being thus used, the horse ran away and was killed. 

Upon the above facts, the defendant contended, and asked the judge to rule, that 
the action of trover would not lie. But the judge declined so to rule; found that 
there was a conversion; and ordered judgment for the plaintiff. The defendant al- 
leged exceptions. 

Held, the evidence is not reported with the view of determining whether there 
was any evidence of a conversion. It is entirely clear that all the facts which are re- 
ported are consistent with and have some tendency to prove a conversion ; and whether 
in law they required the court to find a conversion depended not only upon the acts, 
but upon the motives, intentions, and purposes of the party performing the acts. 
Even if it be assumed that the facts proved did not of themselves necessarily in law 
demand a finding of conversion, they are certainly competent evidence tending to 
show a conversion, and it cannot be said, as matter of law, that the judge had no 
right to find a conversion. To his finding there is no legal exception. Exceptions over- 
ruled. Frank A. Goell vy. J. M. Smith. Supreme Court. Decided January, 1880.— 
The Boston Daily Law Reporter, Feb. 14, 1880. 


MICHIGAN. 


Bankruptcy. — Assignee. —Jurisdiction.— (Head-note.) — . . . Where there 
has been no action in the United States court, the Superior Court of Detroit has juris- 
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diction of a proceeding against an assignee in bankruptcy, for wilful misconduct re- 
sulting in injury toa creditor. Francis G. Russell v. William Phelps and Others. Filed 
Jan. 6, 1880. Supreme Court.— The N. W. Reporter, vol. iv. x. 8. Jan. 17, 1880, 
No. 1 p- 1. 


Judgment. — Execution. — Administrator. — (Head-note.) — Execution was 
taken out by an administrator upon a judgment belonging to the estate, levy made, 
and sale had thereunder, purchaser at such sale being a third person. Held, that 
failure of the administrator to revive such judgment before the issuance of the exe- 
cution was a mere irregularity, and could be cured by an order to revive nunc pro 
tune. Distinction between irregularities and nullities considered. Isaac N. Jenness 
y. St. Clair Circuit Judge. Filed Jan. 20, 1880. Supreme Court.— The N. W. Re- 
porter, vol. iv. N. 8. Jan. 31, 1880, No. 3, p. 220. 


MISSOURI. 


Constitutional Law. — Police Statutes.— Destruction of Private Prop- 
erty without Trial. — (Head-note.) — A statute which, under the pretext of pre- 
serving the public morals, provides for the seizure of private property, should also 
provide a summary mode of judicial proceedings for determining whether it is the 
kind of property, and was used or held for the purposes condemned by it; and not 
s0 providing, is unconstitutional and void. 

The act of the Missouri legislature creating the board of police commissioners 
for the city of St. Louis, which authorizes the president of the board, upon satisfac- 
tory information that there are any prohibited gaming-tables in the city of St. Louis, 
to issue his warrant for their seizure, and to cause the same to be publicly destroyed, 
by burning or otherwise, is unconstitutional. Lowry v. Rainwater. Supreme Court. 
Decided Dec. 1, 1879. — The Central Law Journal, Jan. 9, 1880. 


Riparian Rights. Eminent Domain.—1. A riparian proprietor on a navi- 
gable stream in Missouri owns to the water’s edge, and, as such, has a right to access to 
the river from the front of his lot, and to make a landing, subject to the rights to nay- 
igation of the highway in general public. He has also a right to use the water in its 
natural flow. These rights of the riparian proprietor are property which cannot be 
taken for public use without just compensation, 2. The building by a city of a dyke 
into the Mississippi, by whi. the water is diverted from the front of plaintiff’s lot, 
which lot derived its val. ‘tom its water-front, and was valuable only as a mill- 
site, is a taking of propert and not a mere case of remote and consequential dam- 
ages; and though the work is a public one, in which the city is authorized by the 
State to engage, the municipal corporation erecting the dyke is liable to the owner 
of the lot for the actual damage to him resulting from the destruction of his property. 
Myers v. City of St. Louis. Court of Appeals. Decided Jan. 27, 1880.— The St. 
Louis Republican, Jan. 28, 1880. 


Corporation. — By-laws. — Transfer of Stock.— Pledge. —1. Though the 
stock of a corporation be transferable only on its books, yet the delivery of the cer- 
tifieate to the purchaser with the power of attorney signed by the vendor, passes the 
entirely legal and equitable title between the parties; and, in the absence of any 
requirements in the charter or by-laws restricting the transfer, the company must 
make the transfer on its books, or it will be liable to the purchaser. . . . Carroll v. 
Mullanphy Savings Bank. Court of Appeals. Decided Jan. 27, 1880.— The St. 
Louis Republican, Jan. 28, 1880. 
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Contract. — Attorney's Contingent Fee. — Defendants, the heirs of a person 
who, during her lifetime, had made certain conveyances of land, desiring to commence 
proceedings to set aside three deeds as fraudulent and to recover the land, and being 
unwilling to pay any thing for legal services in the event of failure, entered into an 
agreement with certain attorneys that, in consideration of services to be performed 
by the attorneys in prosecuting such suits as they should deem fit in the premises, 
the heirs would convey to the attorneys one-fourth of so much of the property as 
should be recovered by suit, compromise, or otherwise. The heirs afterwards com. 
promised without the knowledge of the attorneys for a sum bearing no proportion 
whatever to the value of the land which would have been recovered in the event of 
success. eld, that the contract did not provide for a compromise by the parties 
apart from their attorneys, and that defendants, having gone outside of the contract, 
the attorneys were not bound to accept one-fourth of the sum actually received by 
defendants, but might recover the reasonable value of the services actually rendered 
by them to defendants in the matter up to the time that they were prevented from 
rendering further services by the act of defendants. Duke v. Harper. Court of 
Appeals. Decided Feb. 3, 1880. — The St. Louis Republican, Feb. 4, 1880. 


NEBRASKA. 


Usury. — Evidence. — False Witness. — (Head-note.)— Where the original 
consideration of a loan is bona fide, and wholly free from the taint of usury, it will 
not be invalidated by a subsequent agreement to pay interest at a usurious rate after 
the debt has matured. 

Where a party swears falsely to a fact in respect to which he cannot be presumed 
liable to mistake, courts are bound to apply the maxim, “ falsus in uno, falsus in om- 
nibus,” and to give no credit to any alleged fact depending on his statements alone. 
Samuel W. Dell, Appellee, v. Isaac Oppenheimer and Others, Appellants. Filed Jan. 8, 


1880. Supreme Court. — Zhe N. W. Reporter, vol. iv. x. 8. Jan. 17, 1880, No. 1, 
p. 51. 


Legislation. — Jurisdiction. — (Head-note.) —The Supreme Court cannot sup- 
ply a positive provision of law wanting in an enrolled act of the legislature, approved 
by the executive, and deposited in the office of the Secretary of State, even if it 
appears by the journals that the bill containing such provision passed both houses 
of the legislature, and that such provision was left out of the enrolled bill either by 
accident or design. State of Nebraska, ex rel. Joseph K. Morley, v. F. W. Liedtke, 
Auditor. Filed Jan. 8, 1880. Supreme Court.— The N. W. Reporter, vol. iv. x. 8. 
Jan. 24, 1880, No. 2, p. 68. 


Guaranty. — (Head-note.)—One M., an agent, wrote the following guaranty . 
on a note before delivering the same to his principal: “ For value received, we hereby 
guaranty the payment of the within note, and waive protest, demand, and notice of 
non-payment thereof. G. W. Mowery.” Held, that a joint action could not be 
maintained against him and the maker of the note. George W. Mowery, Plaintiff in 
Error, v. P. P. Mast and Others, Defendants in Error. Filed Jan. 10, 1880. Supreme 
Court. — The N. W. Reporter, vol. iv. x. 8. Jan. 24, 1880, No. 2, p. 69. 


NEW HAMPSHIRE. 


Insurance. — Mortgage. — Where a mortgagee procured insurance in the name 
of mortgagor on property mortgaged and occupied by mortgagor, payable in case 
of loss to mortgagee, “as his interest may appear,” and the mortgagee paid the 
premium therefor, policy to be void “ if the assured shall have made, or shall hereafter 
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make, any other insurance on the property insured, or any part thereof, without the 
consent of the company in writing,” and mortgagor afterwards procured insurance on 
his interest as mortgagor without such consent, it was held by Judge Lowe that 
the construction of the contract clearly being that the mortgagor is the assured, a 
court cannot hold that the effect or construction of the policy is varied by the extrinsic 
circumstance that it was procured by the mortgagee and the premiums paid by him, 
unless there has been fraud or mistake in framing the contract. Sias v. Roger Wil- 
liams Ins. Co. Circuit Court. Decided Jan. 30, 1880.— Portsmouth Daily Chronicle, 
. 81, 1880. 

.. a similar decision, see Fitchburg Savings Bank v. Amazon Ins. Co., 125 Mass. 
431. 


NEW YORK. 


Writ of Prohibition.— The relator obtained a writ of prohibition addressed 
to one of the Special Terms of the Supreme Court by the General Term, restraining 
it from taking any steps in a certiorari brought by the defendant to review the 
mayor's proceedings in removing from office. The relator alleged that the certiorari 
proceedings were in the wrong branch of the Supreme Court. It was held that as 
the defendant could only be removed for cause, the proceedings to remove were 
judicial, and a certiorari was therefore a proper method to review them. That the 
court had power under the statute to issue the writ of prohibition in the same cases 
in which it could be issued to inferior tribunals, but that the inquiry relates to juris- 
diction simply. That an error in practice gives no ground for the writ unless it in- 
volves doing something “ which is contrary to the general laws of the land.” Nor will 
the writ lie where a remedy by appeal or otherwise will correct the error. Where, 
however, the statute has imposed restrictions as to the circumstances under which 
the inferior court may act in matters otherwise within its jurisdiction, and these 
restrictions are disregarded, the writ will lie. The court held that the practice had 
not been mistaken, if at all, in any vital particular, nor had the Special Term done 
any thing manifestly outside of or beyond its jurisdiction, and that therefore the writ 
would not lie. Court of Appeals. Decided Jan. 27, 1880. Opinion reported in 
full in The Sun, Jan. 28, 1880. 


Married Woman. — Surety. — (Head-note.) —1. A married woman, having a 
separate estate, may charge the same, in equity, by the execution of a promissory 
note as surety for her husband or another. 

2. Where a married woman, having a separate estate, executed a promissory note 
as surety for the principal maker, a presumption arises that she thereby intends to 
charge her separate estate with its payment. And a court of equity will carry such 
intention into effect by subjecting such estate to the payment of the debt, in the 
mode prescribed by the statute. 

Levi v. Earl, 30 Ohio St. 147, and Rice v. Railroad, 32 Ohio St. 380, in so far as 
they conflict with the decision in this case, are overruled. Williams v. Urmston. 
Supreme Court. Decided Feb. 3, 1880. — Cincinnati Commercial, Feb. 7, 1880. 


Police Power of Municipal Corporation. — Disturbance in the Name 
of Religion. —( Head-note.) — 1. A municipal corporation having power to preserve 
peace and good order therein, passed an ordinance making it unlawful for any person 
or persons to disturb the peace and quiet of the village, or of any citizen thereof, 
by singing, speech-making, &c., on any of the streets, alleys, or sidewalks. Held, 
(1) Such ordinance is not void for want of power to pass it; (2) Where the public 
Peace has been disturbed, it is no defence under such ordinance to show that the 
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acts complained of were committed in the conducting of religious exercises, Trim. 


ble v. Bucyrus. Supreme Court. Decided Feb. 8, 1880. — Cincinnati Commercial, 
Feb. 7, 1880. 


PENNSYLVANIA. 


Express Company. — Delivery. — The plaintiff had goods shipped to him by 
the defendant’s route, which should have arrived at their destination on the evening 
of Thursday. The defendant, however, took an unusually circuitous route, and the 
goods did not arrive until Saturday evening. 

Anticipating an earlier arrival, plaintiff called at the express office about 2 o’clock 
Saturday afternoon, and made inquiry. He was well known in the town, and lived 
only a hundred yards from the express office. The goods arrived about six o’clock 
Saturday evening, but were not delivered to plaintiff, and no notice was given him 
The company retained them till Tuesday night, when they were destroyed by fire. 
In affirming the judgment of the court below, the court say: “ Express companies 
.. . Should carry goods to their destination in a reasonable time, and deliver them 
as soon as possible within business hours. . . . The main object of sending goods by 
express is to secure their early and prompt receipt. The case shows a clear disre. 
gard of duty imposed on the company.” Union Express Co. v. Ohiman g Kingsbacker, 
Supreme Court. Decided Jan. 13, 1880. — Public Ledger, Jan. 14, 1880. 


Liberty Pole.— Nuisance. — In a street sixty feet wide, a “liberty pole” was 
erected, at a distance of about eight feet from the curbstone and four feet from the 
gutter. It was securely held by bands and bolts, and also kept in place by ropes. 
It stood for three weeks, when, during a severe storm, it broke forty feet from 
the ground, and injured a boy of eight years standing on the sidewalk. The court, 
overruling the court below, say : “ It is not every obstruction of a highway that con- 
stitutes an obstruction per se... . It is a question of fact for the jury. ... Thus 
stone, brick, sand, and other materials necessary to use in building may be placed in 
the street in the most convenient manner, and remain for a reasonable time. . .. 
The erection of liberty poles appears to have been almost coeval with the birth of 
our nation, and, being for a patriotic purpose, they were erected specially in the 
public highway, with the implied assent of the municipality. The pole in question 
was put up with such an implied assent, . . . and we think that it was not a nuisance 


per se.” City of Allegheny v. Zimmerman. Decided Jan. 15, 1880.— Public Ledger, 
Jan. 16, 1880. 


Embezzlement.— T. was cashier of a national bank, and was indicted for 
having, while cashier, embezzled funds of the bank to the amount of $20,000. He 
was arrested and lodged in jail. A writ of habeas corpus was granted, and, after 
argument, the prisoner wasdischarged. Held, that the offence is not indictable either 
at common law or under the statutes of Pennsylvania. Commonwealth, ex rel. William 


Toney, v. The Warden of Schuylkill County Prison. Decided Jan. 19, 1880. — Puliic 
Ledger, Jan. 20, 1880. 


Negligence. — On April 18, 1871, B. got on to a street-railway car, No. 13. There 
were no seats inside, and he stood on the rear platform. Car No. 13 stopped, and car 
No. 14, immediately behind it, was driven swiftly up, and its pole was thrust into 
B.’s back, inflicting serious injuries. ‘The court below charged that the plaintiff 
could not recover if the injury resulted from negligence on his part; that if the jury 
should find that the plaintiff was negligent in standing upon the rear platform, and 
yet find that the collision could not have happened but for the negligence of the 
driver of car No. 14, his negligence was remote, and not a bar to his recovery. 
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Under these instructions, a verdict of $10,000 in favor of B. was rendered. On appeal, 
after four trials, judgment affirmed. Snarswoop, C. J., and Paxson, J., dissenting. 
Railway Co. v. Bowdeon. Supreme Court. Decided Feb. 2, 1880.— Public Ledger, 
Feb. 8, 1880. 


WISCONSIN. 


Municipal Liability.— Agent. —Respondeat Superior. — ( Head-note.) — 
Acity is not liable in tort for the act of its treasurer, acting in good faith in the 
execution of his tax-warrant, in seizing and selling the chattels of one person for the 
delinquent taxes of another. 

Whether an action will lie against the city, as for money had and received, to re- 
cover the proceeds of the sale of such property paid into the treasury, or any part 
thereof, not considered. William Wallace, Respondent, v. The City of Menasha, Appel- 
lant. Filed Jan. 7, 1880. Supreme Court.— The N. W. Reporter, vol. iv. x. 8. Jan. 
24, 1880, No. 2, p. 101. 


Libel. — Contempt of Court. — Privileged Communication. — In an action 
for libel alleged to be contained in a report by a correspondent to the mercantile 
agency of R. G. Dun & Co., the plaintiff sought to prove publication by subpenaing 
the manager of the agency in Milwaukee to produce the books containing the 
report. The manager refusing to do so was committed for contempt. On appeal, — 
Held, that the mercantile agency could not be compelled to disclose the name of its 
correspondent. Supreme Court. Decided Feb. 3, 1880.— The Chicago Times, Feb. 
6, 1880. 


ENGLAND. 


Agreements referring to Formal Contract.— The decision of Vice-Chan- 
cellor Bacon, in the case of Bransom v. Stannard, 41 L. T. Rep. n. s. 435, forms one 
of the latest, if not the latest, addition to the branch of law which deals with con- 
tracts by letters which refer to a future formal contract. The agent of an intend- 
ing purchaser of property made an offer. The vendor’s agent replied accepting the 
offer, and fixing a time for signing the contract. The purchaser’s agent did not 
attend within the time named, and the vendor accordingly refused to complete. 
The material part of the letter relating to time was in the following terms: “I shall 
be here at 11 to 11.80 to-morrow morning to sign contract.” The purchaser’s 
agent went to the place fixed after 11.50. It was argued that the offer was con- 
ditional on its being accepted at once, and that the acceptance was also conditional 
as to the time within which the contract was to be signed. The Vice-Chancellor, 
however, granted the decree on the ground that the offer had been unequivocally 
accepted. An article in the Law Times on this subject states several cases, and 
says, that it is apparent from these cases that the legal effect of a reference toa 
formal contract must depend upon the particular circumstances of the case before 
the court.— The Law Times, London, Dec. 27, 1879. 


Joint and several Guaranties by Partners. —A great number of authorities 
appear to have been cited in the arguments in Ex parte Harding ; Re Smith, Fleming, 
& Co. 41 L. T. Rep. x. 8. 517, but the chief question at issue was whether a certain 
document gave to a bank a joint and separate security. The facts of the case are 
hot complicated. A., B., and C. traded together in London under the firm of S. & 
Co., and at Bombay, together with D. and E., under the firm of N.& Co. In 
September, 1872, the firm of N. & Co. applied by letter to a bank for a credit, 
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agreeing to deliver to the bank as security “the personal obligation of this 

and individual partners, and a guaranty by S.& Co.” In February, 1874, a let. 
ter was written to the bank, signed by S. & Co., and also by A., B., and C, in 
these words: “ We hereby guaranty you payment of all sums which are or may at 
any time become due to you by N. & Co. under the credit applied for in September, 
1872, and granted by you.” S. & Co. afterwards stopped payment, and a large sum 
being due to the bank under the credit, the bank tendered proof against the separate 
estate of B. It was rejected by the trustee of the estate, on the ground that the 
letter of the 30th of September did not, either alone or in conjunction with the 
guaranty subsequently given by letter of the 28th of February, 1874, create any 
separate liability on the part of B. so as to entitle the bank to prove against his 
separate estate. The liquidators of the bank then applied to the court for an order 
that the trustee should admit the proof, and the registrar made the order. 

In the Court of Appeal, the Lords Justices James, Brett, and Cotton agreed in 
holding that the proof should be admitted. “In construing the document,” Lord 
Justice James remarked, “we are entitled to look at the whole of it, including the 
signatures, and to see who are the persons who are expressly to be bound by it, 
And if we do this, it seems to me utterly impossible to give a reasonable and 
business meaning to the document asa joint guaranty of a firm composed of three 
persons, and of the same three persons joining with that firm.” His Lordship asked 
how it would be possible to say that the document was only a joint guaranty, or to 
suppose that any man of common sense giving or receiving such a document gave 
it or received it in any other sense than as creating a liability of the firm, and also 
a separate liability of each of the other persons who signed it, distinct from and in 
addition to his liability as a member of the firm? With reference to the argument 
that it was intended that all the partners in N. & Co. should join in the guaranty, 
and that, as only three of them did join, the liability could not be enforced against 
them, the same learned judge pointed out that proof of such intention was wanting. 
Lord Justice Brett came to the conclusion that the intention of the bank was to 
have the separate guaranty of as many of the partners in N. & Co. as they could 
get; and Lord Justice Cotton thought it would be unreasonable to suppose that 
the joint guaranty, by virtue of the signature of S. & Co., was merely repeated 
by virtue of the separate signatures of the three partners. The case is one which 
is well worthy of consideration. It is doubtful, however, whether in any case where 
a firm merely intends to give a joint guaranty, each partner would sign his name 
in addition to the firm’s signature ; whether, in fact, any partner would put his 
signature to a guaranty unless he intended to bind his separate estate. The 
peculiarity in the case was, that one of the signatures was that of a firm; if, as was 
observed by Lord Justice Cotton, the signatures had been those of four individuals, 
the construction would have been such as to create only a joint liability. — The 
Law Times, London, Jan. 10, 1880. 


XUM 


